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INTRODUCTION

This Manual of Model Civil Jury Instructions (“Manual”) has been prepared to help
judges communicate effectively with juries.

The instructions in this manual are models. They must be reviewed carefully before use
in a particular case. They are not a substitute for the individual research and drafting that may be
required in a particular case, nor are they intended to discourage judges from using their own
forms and techniques for instructing juries. See McDowell v. Calderon, 130 F.3d 833, 840 (9th
Cir. 1997).

The Jury Instructions Committee considers suggestions from judges, staff and
practitioners about possible revisions, additions and deletions. After careful assessment and
research, many of these suggestions are adopted. Revisions are available online. They are later
compiled and published in the printed version of the Manual. The committee strongly
encourages users of this book to make suggestions for further revisions and updates. A
suggestion form has been included in the back of this book for that purpose.

The Manual is periodically reprinted. Publication of any edition of the Manual
necessarily presents a snap-shot of an ongoing research and drafting process. Accordingly, even
the most recently dated edition of the Manual does not guarantee that one is using instructions
that are up to date. All instructions in this edition are coded to indicate the year they were last
approved by the Committee. The code appears at the bottom of the page upon which an
instruction appears (e.g. “Approved 2006”). Users of the Manual should check the date to
determine when an instruction was last approved. The entire publication and any later changes
can be found under the “Publications” area of the Ninth Circuit’s website at
http://www.ce9.uscourts.gov . This edition is current as to instructions approved in September
2006.

This edition contains a substantial revision and reorganization of many chapters. For
example, former Chapters 1-5 have been reorganized as three chapters: Chapter 1 (“Instructions
on the Trial Process”), Chapter 2 (“Instructions on Types of Evidence”), and Chapter 3
(“Instructions on Deliberations™). Chapter 9 (“Civil Rights Actions—42 U.S.C. § 1983”) and
Chapter 10 (“Civil Rights—Title VII—Employment Discrimination; Harassment; Retaliation”)
have been substantially revised and expanded. To assist users, the committee has included a
table listing the old instruction numbers in the 2001 edition and the corresponding numbers in
the 2007 edition.

These model instructions have been reviewed by various members of the federal bench
and bar. The committee extends its thanks to those who reviewed and commented on various
parts of the book. The committee also extends its thanks to Ninth Circuit Office of the Circuit
Executive staff members Robin Donoghue and Debra Landis. In addition, the committee
acknowledges with gratitude the singular contributions of Joseph Franaszek, Esq. For many
years, Mr. Franaszek has worked with the committee on a voluntary basis, providing careful
research and drafting assistance, as well as a unique “institutional memory” that enables the
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shifting members of the committee to understand how existing instructions came to be
formulated. Mr. Franaszek has performed an invaluable service to the Ninth Circuit and the Bar
and has earned the committee’s enduring respect.

CAVEAT

These model-jury instructions are written and organized by district judges and magistrate
judges who are appointed to the Ninth Circuit Jury Instructions Committee by the Chief Circuit
Judge. The judges on the Ninth Circuit Court of Appeals do not serve on the committee,
however, and they do not participate in the drafting process. The Court of Appeals does not
adopt these instructions as definitive. Indeed, occasionally the correctness of a given instruction
may be the subject of a Ninth Circuit opinion.
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JURY INSTRUCTION NUMBERS

CONVERSION TABLE
2001 EDITION | 2007 EDITION | TITLE
1.1 1.1A-1.1C Duty of Jury
— 1.1A Duty of Jury (Court Reads and Provides Written Set of
Instructions)
_ 1.1B Duty of Jury (Court Reads Instructions Only)
_ 1.1C Duty of Jury (Court Reads and Provides Written Set of
Instructions at End of Case)
1.2 1.2 Claims and Defenses
1.3 1.6 What Is Evidence
1.4 1.7 What Is Not Evidence
1.5 1.8 Evidence for Limited Purpose
1.6 1.9 Direct and Circumstantial Evidence
1.7 1.10 Ruling on Objections
1.8 1.11 Credibility of Witnesses
1.9 1.12 Conduct of the Jury
1.10 1.13 No Transcript Available to Jury
1.11 1.14 Taking Notes
1.12 1.19 Outline of Trial
1.13 1.3 Burden of Proof—Preponderance of the Evidence
1.14 1.4 Burden of Proof—Clear and Convincing Evidence




1.15 1.15 Question to Witnesses by Jurors

1.16 1.16 Jury to Be Guided by Official English
Translation/Interpretation

— 1.17 Use of Interpreters

2.1 1.12 Cautionary Instruction—First Recess

2.2 1.18 Bench Conferences and Recesses

2.3 2.1 Stipulated Testimony

2.4 2.2 Stipulations of Fact

2.5 2.3 Judicial Notice

2.6 2.4 Deposition as Substantive Evidence

2.7 2.5 Transcript of Tape Recording

2.8 2.6 Transcript of Recording in Foreign Language

2.9 2.7 Foreign Language Testimony

2.10 1.8 Limited Purpose Evidence

2.11 2.8 Impeachment by Conviction of Crime

2.12 2.9 Tests and Experiments

2.13 2.10 Use of Interrogatories of a Party

3.0 1.0 Cover Sheet

3.1 1.1A-1.1C Duties of Jury to Find Facts and Follow Law




3.2 1.6 What Is Evidence

33 1.7 What Is Not Evidence

34 1.16 Jury to be Guided by Official English
Translation/Interpretation

3.5 1.9 Direct and Circumstantial Evidence

3.6 1.11 Credibility of Witnesses

3.7 2.11 Opinion Evidence, Expert Witnesses

3.8 — Causation (Comment only)

3.9 2.12 Charts and Summaries Not Received in Evidence

3.10 2.13 Charts and Summaries in Evidence

3.11 1.5 Two or More Parties—Different Legal Rights

3.12 2.8 Impeachment Evidence—Witness

4.1 3.1 Duty to Deliberate

4.2 1.14 Use of Notes

4.3 3.2 Communication With Court

4.4 33 Return of Verdict

4.5 34 Additional Instructions of Law

4.6 3.5 Deadlocked Jury




5.1 1.3 Burden of Proof—Preponderance of the Evidence

5.2 1.4 Burden of Proof—Clear and Convincing Evidence

5.3 — Complete Affirmative Defense

6.1 4.1 Corporations and Partnerships—Fair Treatment

6.2 4.2 Liability of Corporations—Scope of Authority Not in
Issue

6.3 4.3 Liability of Partnerships—Scope of Authority Not in
Issue

6.4 4.4 Agent and Principal-Definition

6.5 4.5 Agent—Scope of Authority Defined

6.6 4.6 Act of Agent Is Act of Principal-Scope of Authority
Not in Issue

6.7 4.7 Both Principal and Agent Sued—No Issue as to Agency
or Authority

6.8 4.8 Principal Sued but Not Agent—No Issue as to Agency
or Authority

6.9 4.9 Both Principal and Agent Sued—Agency or Authority
Denied

6.10 4.10 Principal Sued, but Not Agent-Agency or Authority
Denied

6.11 4.11 Independent Contractor—Definition

6.12 4.12 General Partnership—Definition

6.13 4.13 General Partnership—Scope of Partnership Business

Defined




6.14 4.14 General Partnership—Act of Partner Is Act of All
Partners

6.15 4.15 General Partnership—Liability of Partner—No Issue as
to Partnership, Agency, or Scope of Authority

6.16 4.16 Partnership—Existence Admitted—Scope of Partnership
Business in Issue—Effect

6.17 4.17 Partnership—Existence of Partnership in Issue—Effect

7.1 5.1 Damages—Proof

7.2 5.2 Measures of Types of Damages

7.3 5.3 Damages—Mitigation

7.4 54 Damages Arising in the Future—Discount to Present
Cash Value

7.5 5.5 Punitive Damages

7.6 5.6 Nominal Damages

8.1 6.1 Preliminary Jury Instruction for Federal Employers’
Liability Act (45 U.S.C. §§ 51 and 53)

8.2 6.2 FELA—-Elements and Burden of Proof

8.3 6.3 FELA—Negligence Defined

8.4 6.4 FELA—Causation

8.5 6.5 FELA-Plaintiff’s Compliance With Defendant's
Request or Directions

8.6 6.6 FELA—Damages (Comment only)




8.7 6.7 FELA-Plaintiff’s Negligence—Reduction of Damages
(45 U.S.C. § 53)

9.1 7.1 Seaman Status

9.2 7.2 Jones Act—Negligence Claim—Elements and Burden of
Proof (46 U.S.C. § 30104)

9.3 7.3 Jones Act—Negligence Defined

9.4 7.4 Jones Act—Negligence Claim—Causation

9.5 7.10 Jones Act—Plaintiff’s Compliance With Defendant's
Request or Directions

9.6 7.5 Unseaworthiness Claim—Elements And Burden of
Proof

9.7 7.6 Unseaworthiness Defined

9.8 7.7 Unseaworthiness—Causation

9.9 7.8 Negligence or Unseaworthiness—Damages—Proof
(Comment only)

9.10 7.9 Negligence or Unseaworthiness—Plaintiff's
Negligence—Reduction of Damages

9.11 7.11 Maintenance And Cure—Elements and Burden of Proof

9.12 7.12 Maintenance And Cure—Willful or Arbitrary Failure to
Pay

10.1 8.1 Tax Refund Actions—Elements and Burden of
Proof—Claimed Refund

10.2 8.2 Tax Refund Actions—Elements and Burden of

Proof—Claimed Deductions

10




11.1 9.1-9.3 Violation of Federal Civil Rights—Elements and
Burden of Proof

11.2 9.1-9.3 Under Color of Law Defined

— 93 Section 1983 Claim Against Supervisory Defendant in
Individual Capacity—Elements and Burden of Proof

_ 9.8 Causation

_ 9.9 Particular Rights—First Amendment—Public
Employees—Speech

_ 9.10 Particular Rights—First Amendment—“Citizen” Plaintiff

11.3 9.26 Qualified Immunity (Comment only)

11.4 9.22,9.23 Excessive Force—Unreasonable Seizure—Lawful Arrest

11.5 9.11 Unreasonable Search—Generally

11.6 9.12 Unreasonable Search—Exceptions to Warrant
Requirement—Search Incident to Lawful Arrest

11.7 9.13 Unreasonable Search—Exceptions to Warrant
Requirement—Consent

11.8 9.14 Unreasonable Search—Exceptions to Warrant
Requirement—Exigent Circumstances

- 9.15 Particular Rights—Fourth Amendment—Unreasonable
Search—Exception to Warrant Requirement—
Emergency or Community Caretaker Circumstances

— 9.16

Particular Rights—Fourth Amendment—Unreasonable
Seizure of Property—Generally
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9.17

Particular Rights—Fourth Amendment—Unreasonable
Seizure of Property—Exception to Warrant
Requirement

- 9.18 Particular Rights—Fourth Amendment—Unreasonable
Seizure of Person—Generally

- 9.19 Particular Rights—Fourth Amendment—Unreasonable
Seizure of Person—Exception to Warrant
Requirement—T7erry Stop

- 9.20 Particular Rights—Fourth Amendment—Unreasonable
Seizure of Person—Probable Cause Arrest

- 9.21 Particular Rights—Fourth Amendment—Unreasonable
Seizure of Person—Detention During Execution of
Search Warrant

11.9 9.24 Violation of Prisoner’s Federal Civil Rights—Eighth
Amendment—Excessive Force

11.10 9.25 Violation of Prisoner’s Federal Civil Rights—Eighth
Amendment—General Conditions of Confinement
Claim

11.11 9.25 Violation of Prisoner’s Federal Civil Rights—Eighth
Amendment—Medical Care

11.12 9.4 Municipal Liability

11.13 9.5 Official Policy Makers

_ 9.6 Section 1983 Claim Against Local Governing Body
Defendants Based on Ratification—Elements and
Burden of Proof

11.14 9.7 Municipal Liability—Failure to Train—Elements and

Burden of Proof
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12.1 10.1A-10.1C Civil Rights—Title VII-Disparate Treatment—Elements
and Burden of Proof (42 U.S.C. § 2000¢)

12.2 10.1A, 10.1C Civil Rights—Title VII-Disparate Treatment—"Mixed
Motive Case” (42 U.S.C. § 2000e)

— 10.1A Civil Rights—Title VII-Disparate Treatment—Where
Evidence Supports “Sole Reason” or “Motivating
Factor”

— 10.1B Civil Rights—Title VII-Disparate Treatment—“Sole
Reason”—Elements and Burden of Proof

— 10.1C Civil Rights—Title VII-Disparate
Treatment—“Motivating Factor’—Elements and Burden
of Proof

— 10.2 Civil Rights—Title VII-Hostile Work
Environment—Harassment (Comment only)

— 10.2A Civil Rights—Title VII-Hostile Work
Environment-Harassment Because of Protected
Characteristics—Elements

— 10.2B Civil Rights—Title VII-Hostile Work Environment
Caused by Supervisor—Claim Based upon Vicarious
Liability—Tangible Employment Action—Affirmative
Defense

— 10.2C Civil Rights—Title VII-Hostile Work Environment
Caused by Non-Immediate Supervisor or by Co-
Worker—Claim Based on Negligence

— 10.3 Civil Rights—Title VII—Retaliation—Elements and
Burden of Proof

— 10.4 Civil Rights—Title VII-Definition of Common Terms
(Comment only)

— 10.4A Civil Rights—Title VII-=“Adverse Employment Action”
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10.4A.1

Civil Rights—Title VII-“Adverse Employment Action”
in Retaliation Cases

10.4A.2

Civil Rights—Title VII-“Adverse Employment Action”
in Disparate Treatment Cases

10.4B

Civil Rights—Title VII-“Tangible Employment
Action” Defined

10.4C

Civil Rights—Title VII-“Constructive Discharge”
Defined

12.3

10.5A

Civil Rights Title VII-Disparate
Treatment—Affirmative Defense—Bona Fide
Occupational Qualification

12.4

10.5B

Civil Rights Title VII-Disparate
Treatment—Affirmative Defense—Bona Fide Seniority
System

12.5

10.5C

Civil Rights—Title VII-Same Decision—After-Acquired
Evidence

13.1

10.2A

Hostile Work Environment—Sexual
Harassment—FElements

13.2

10.2A

Hostile Work Environment—Sexual Harassment by
Supervisor—Adverse Tangible Employment Action

13.3

10.4B

“Tangible Employment Action”-Defined

13.4

Hostile Work Environment—Sexual Harassment by
Supervisor—No Adverse Tangible Employment
Action—Affirmative Defense

13.5

10.2A

Hostile Work Environment—Sexual Harassment by
Non-Supervisor

13.6

Quid Pro Quo Sexual Harassment—Essential Elements
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13.7 — Quid Pro Quo Sexual Harassment—Defense—Non-
Discriminatory Reason—Pretext

13.8 10.3 Retaliation—Essential Elements

13.9 — Retaliation—Defense—Non-Retaliatory Reason—Pretext
(Comment only)

13.10 10.1A-10.1C Sex Discrimination—Disparate Treatment

13.11 10.5C Same Decision—After-Acquired Evidence

14.1 11.1A-11.1C Age Discrimination—Disparate Treatment—Elements
and Burden of Proof—Discharge

14.2 11.1A-11.1C Age Discrimination—Disparate Treatment—Elements
and Burden of Proof—Failure or Refusal to Hire—No
Affirmative Defense

— 11.1A Age Discrimination—Disparate Treatment—Where
Evidence Supports “Sole Reason” or “Motivating
Factor”

— 11.1B Age Discrimination—Disparate Treatment—“Sole
Reason”—Elements and Burden of Proof

— 11.1C Age Discrimination—Disparate Treatment—"‘Motivating
Factor”—Elements and Burden of Proof

— 11.2 Age Discrimination—Disparate Treatment—Hostile
Work Environment (Comment only)

— 11.3 Age Discrimination—Retaliation (Comment only)

14.3 11.6A Age Discrimination—Disparate Treatment—Affirmative
Defense—Bona Fide Occupational Qualifications

14.4 11.6B Age Discrimination—Disparate Treatment—Affirmative

Defense—Bona Fide Seniority System
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11.6C

Age Discrimination—Disparate Treatment—A fter-
Acquired Evidence (Comment only)

14.5 11.6D Age Discrimination—Disparate Treatment—Affirmative
Defense—Bona Fide Employee Benefit Plan

14.6 11.4 Age Discrimination—Disparate Impact—Elements and
Burden of Proof—Discharge

14.7 — Age Discrimination—Disparate Impact—Affirmative
Defense—Business Necessity

— 11.6E Age Discrimination—Defense—Reasonable Factor Other
Than Age

14.8 11.7A Age Discrimination—Damages—Compensatory
—Reduction—Mitigation

14.9 11.7B Willful Age Discrimination—Damages

15.1 12.1A-12.1C Preliminary Instruction—~ADA Employment Actions

15.2 12.1A-12.1C Elements of ADA Employment Action

— 12.1A ADA Employment Actions—Where Evidence Supports
“Sole Reason” or “Motivating Factor”

— 12.1B ADA Employment Actions—“Sole Reason”-Elements
and Burden of Proof

— 12.1C ADA Employment Actions—‘Motivating
Factor”—Elements and Burden of Proof

15.3 12.2 Physical or Mental Impairment

15.4 12.4 Work as a Major Life Activity
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15.5 12.3 Corrected or Mitigated Disability

15.6 12.6 Qualified Individual

15.7 12.7 Ability to Perform Essential Functions—Factors

15.8 12.8 Reasonable Accommodation

15.9 12.9 Undue Hardship

15.10 12.10 Discrimination—Retaliation

15.11 12.11 Business Necessity as a Defense

15.12 12.12 Defense—Direct Threat

15.13 12.13 Damages (Comment only)

16.1 13.1 LMRA § 301-Duty of Fair Representation—Elements
and Burden of Proof—Hybrid Claim

16.2 13.2 LMRA § 301-Duty of Fair Representation—Hybrid
Claim—Damages

17 14 Antitrust

18.0 15.0 Preliminary Instruction—Trademark

18.1 15.1 Definition—Trademark—Generally

18.2 15.2 Trade Dress—Defined (15 U.S.C. § 1125(a))

18.3 15.3 Definition—Trade Name/Commercial Name—Generally

18.4 15.4 Trademark Liability—Theories and Policies
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18.5 15.5,15.6 Infringement—Elements and Burden of
Proof—Trademark or Trade Dress

— 15.6 Infringement—Elements and Burden of Proof-Trade
Dress

18.6 15.7 Infringement—Elements—Presumed Validity and
Ownership—Registered Trademark

18.7 15.8 Infringement-Elements—Validity—Unregistered
Trademark

18.8 15.9 Infringement—Elements—Validity—Unregistered
Trademark—Distinctiveness

18.9 15.10 Infringement-Elements—Validity—Distinctiveness—
Secondary Meaning

18.10 15.11 Infringement—Elements—Validity—Trade Dress—Non-
Functionality Requirement

18.11 15.12 Infringement—Elements—Ownership—Generally

18.12 15.13 Trademark Ownership—Assignee

18.13 15.14 Trademark Ownership—Licensee

18.14 15.15 Trademark Ownership—Merchant or Distributor

18.15 15.16 Infringement-Elements—Likelihood of
Confusion—Factors—Sleekcraft Test

18.16 15.17 Likelihood of Confusion—Factor—Strength or
Weakness of Trademark

18.17 15.18 Inducing Infringement—Elements and Burden of Proof

18




18.18 15.19 Contributory Infringement—Elements and Burden of
Proof

18.19 15.20 Defenses—Abandonment—Affirmative
Defense—Defendant’s Burden of Proof

18.20 15.21 Defenses—Continuous Prior Use Within Remote
Geographic Area—Affirmative Defense

18.21 15.22 Defenses—“Classic” Fair Use

— 15.23 Defenses—Nominative Fair Use

18.22 15.24 Trademark Damages—Actual or Statutory Notice

18.23 15.25 Trademark Damages—Plaintiff's Actual Damages

18.24 15.26 Trademark Damages—Defendant’s Profits

18.25 15.27 Trademark Damages—Intentional Infringement

19 16 Patents

20.0 17.0 Preliminary Instruction—Copyright

20.1 17.1 Copyright—Defined (17 U.S.C. § 106)

20.2 17.2 Copyright—Subject Matter (17 U.S.C. § 102)

20.3 17.3 Copyright—Subject Matter—Ideas and Expression (17
U.S.C. § 102(b))

20.4 17.4 Copyright Infringement—Elements—Ownership and
Copying (17 U.S.C. § 105 (a)- (b))

20.5 17.5 Copyright Infringement—Definition—Elements—
Ownership Interests (17 U.S.C. § 201-205)

20.6 17.6 Copyright Interests—Authorship (17 U.S.C. § 201(a))

19




20.7 17.7 Copyright Interests—Joint Authors (17 U.S.C. §§ 101,
201(a))

20.8 17.8 Copyright Interests—Authors of Collective Works (17
U.S.C. § 201(c))

20.9 17.9 Copyright Interests—Work Made for Hire (17 U.S.C. §
201(b))

20.10 17.10 Copyright Interests—Assignee (17 U.S.C. § 201(d)(1))

20.11 17.11 Copyright Interests—Exclusive Licensee (17 U.S.C. §
201(d)(2))

20.12 17.12 Copyright Infringement—Definition—Original Elements
of'a Work

20.13 17.13 Derivative Work (17 U.S.C. §§ 101, 106(2))

20.14 17.14 Compilation (17 U.S.C. § 101)

20.15 17.15 Copyright Infringement—Definition—
Copying—Access and Substantial Similarity

20.16 17.16 Copyright Infringement—Definition—Copying—Access
Defined

20.17 — Substantial Similarity—Extrinsic Test; Intrinsic Test

— 17.17 Substantial Similarity—Extrinsic Test; Intrinsic Test
(Withdrawn) (Comment only)

20.18 17.18 Affirmative Defense—Fair Use (17 U.S.C. § 107)

20.19 17.19 Affirmative Defense-Abandonment

20.20 17.20 Derivative Liability—Vicarious Infringement—
Elements and Burden of Proof

20.21 17.21 Derivative Liability—Contributory

Infringement—Elements and Burden of Proof
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20.22

17.22

Damages—In General (17 U.S.C. § 504)

20.23

17.23

Damages—Actual Damages (17 U.S.C. § 504(b))

20.24

17.24

Damages—Defendant’s Profits (17 U.S.C. § 504(b))

20.25

17.25-17.27

Damages—Statutory Damages—Willful
Infringement—Innocent Infringement (17 U.S.C. §
504(c))

17.26

Copyright Damages—Innocent Infringement (17 U.S.C.
§ 504(c)(2))

17.27

Copyright Damages—Willful Infringement (17 U.S.C. §
304(c)2))

21.0

18.0

Securities Act—Preliminary Instruction

18.1

Securities—Rule 10b-5 Claim

21.1

Securities—Misrepresentation—Elements and Burden of
Proof (15 U.S.C. § 78j(b))

21.2

18.2

Securities—Misrepresentations or Omissions and
Materiality—Definitions (15 U.S.C. §§ 78j(b) and 77k)

21.3

18.3

Securities—Scienter—Knowledge—Definition (15 U.S.C.
§ 78j(b))

21.4

Securities Act—Excessive Trading
(Churning)—Elements and Burden of Proof (15 U.S.C.
§ 8j(b), Rule 10b-5)

21.5

Securities Act—Excessive Trading
(Churning)—Control-Definition (15 U.S.C. § 8j(b),
Rule 10b-5)

21.6

Securities Act—Excessive Trading (Churning)—Intent to
Defraud-Reckless—Definition (15 U.S.C. § 8j(b), Rule
10b-5)

21




21.7

Securities Act—Agent and Principal (15 U.S.C. § 8j(b),
Rule 10b—5) (Comment Only)

21.8

18.8

Controlling Person Liability

21.9

18.9

Securities Act—Affirmative Defense of Broker or
Dealer (Rule 10b-5)

21.10

Securities Act—False or Misleading Registration
Statement—Elements and Burden of Proof

21.11

Securities Act—Affirmative Defense of
Waiver—Elements and Burden of Proof

21.12

Securities Act—Affirmative Defense of
Estoppel-Elements and Burden of Proof

18.4

Securities—Justifiable Reliance—Generally

18.5

Securities—Justifiable Reliance—Fraud-on-the Market
Case

18.6

Securities—Causation

21.13

Securities Act—Affirmative Defense of
Ratification—Elements and Burden of Proof

21.14

18.7

Securities Act—Damages (15 U.S.C. § 78j(b), Rule
10b-5)

22

19

Civil RICO
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CIVIL INSTRUCTIONS
1. INSTRUCTIONS ON THE TRIAL PROCESS

Instruction

Introductory Comment

1.0 Cover Sheet

1.1A  Duty of Jury (Court Reads and Provides Written Set of Instructions)
1.1B  Duty of Jury (Court Reads Instructions Only)

1.1C  Duty of Jury (Court Reads and Provides Written Instructions at End of Case)
1.2 Claims and Defenses

1.3 Burden of Proof—Preponderance of the Evidence

1.4  Burden of Proof—Clear and Convincing Evidence

1.5 Multiple Parties and Claims—Different Legal Rights

1.6  What Is Evidence

1.7 What Is Not Evidence

1.8  Evidence for Limited Purpose

1.9 Direct and Circumstantial Evidence

1.10  Ruling on Objections

1.11  Credibility of Witnesses

1.12 Conduct of the Jury

1.13  No Transcript Available to Jury

1.14  Taking Notes

1.15  Question to Witnesses by Jurors

1.16  Jury to Be Guided by Official English Translation/Interpretation
1.17  Use of Interpreters in Court

1.18 Bench Conferences and Recesses

1.19  Outline of Trial

Introductory Comment

Jury instructions are intended to give the jurors in understandable language, information
to make the trial more meaningful and to permit them to fulfill their duty of applying the law to
the facts as they find them. The committee suggests that judges work with counsel to provide as
complete a set as possible as early as possible to aid jurors in the understanding of the evidence,
the standards to be applied and the law that must be applied to the facts. Early discussion of the
jury instructions has the dual benefit of focusing the court and counsel on the issues to be
presented and the types of evidence to be admitted, as well as maximizing the capacity to
anticipate problems before they arise. Preparation of instructions in advance of trial also eases
the pressure at the end of the trial to assemble a set of instructions when counsel and the court
may be short of time. It gives both the court and counsel time to avoid and/or correct errors.

23



In this edition, the committee has eliminated duplicate instructions (that were previously
intended to be used either at the beginning or end of the case) in favor of bracketed material
whose presentation can be tailored to the stage of the proceedings when the instruction is given.
The chapters have been reorganized as Instructions on the Trial Process (Chapter 1), Instructions
on Types of Evidence (Chapter 2), and Instructions on Deliberations (Chapter 3).

Some potentially useful or applicable instructions that a judge may wish to consider can
be found in the Comments to instructions; these suggested instructions cover changing practices
and attitudes concerning participation by jurors in the trial by asking questions, restrictions on
discussion among jurors, and technology.

Practices vary among judges on how complete introductory instructions should be. Some
judges prefer to instruct initially only on the trial process (Chapter 1). Some prefer to instruct
not only on the process but also on types of evidence to be presented and/or on deliberations
(Chapters 2 and 3). Finally, some include all topics in Chapters 1, 2 and 3 as well as substantive
law instructions for particular claims made. There is no right or wrong way to accomplish this
task. It depends on the nature of the case, the preliminary rulings and the legal culture of each
district.

The committee recommends that, at a minimum, concluding instructions be given in
written form prior to closing arguments. A written copy should go to the jury room for
deliberations.

Some judges provide a written set of instructions to each juror for deliberation. Others

provide written instructions at the beginning of the trial that jurors keep throughout the trial and
deliberations. Again, this is a matter of judicial preference and the demands of each case.
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1.0 COVER SHEET

IN THE UNITED STATES DISTRICT COURT

~____ DISTRICTOF
, )
)
Plaintiff, )
)
V. )
)
) No.
)
, )
)
Defendant )
)
)
JURY INSTRUCTIONS
DATED:

UNITED STATES [DISTRICT] [MAGISTRATE] JUDGE
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1.1A DUTY OF JURY (COURT READS AND
PROVIDES WRITTEN INSTRUCTIONS)

Ladies and gentlemen: You are now the jury in this case. It is my duty to instruct you on
the law.

These instructions are preliminary instructions to help you understand the principles that
apply to civil trials and to help you understand the evidence as you listen to it. You will be
allowed to keep this set throughout the trial to which to refer. This set of instructions is not to be
taken home and must remain in the jury room when you leave in the evenings. At the end of the
trial, I will give you a final set of instructions. It is the final set of instructions which will govern
your deliberations.

You must not infer from these instructions or from anything I may say or do as
indicating that I have an opinion regarding the evidence or what your verdict should be.

It is your duty to find the facts from all the evidence in the case. To those facts you will
apply the law as I give it to you. You must follow the law as I give it to you whether you agree
with it or not. And you must not be influenced by any personal likes or dislikes, opinions,
prejudices, or sympathy. That means that you must decide the case solely on the evidence
before you. You will recall that you took an oath to do so.

In following my instructions, you must follow all of them and not single out some and
ignore others; they are all important.

Comment
Instruction 1.1A may be used as a preliminary instruction if the court decides to provide
a written set of preliminary instructions at the beginning of the trial which the jurors are

permitted to keep with them. In the final set of instructions, the court should substitute
Instruction 1.1C.
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1.1B DUTY OF JURY (COURT READS INSTRUCTIONS ONLY)

Ladies and gentlemen: You are now the jury in this case. It is my duty to instruct you on
the law.

You must not infer from these instructions or from anything I may say or do as
indicating that I have an opinion regarding the evidence or what your verdict should be.

It is your duty to find the facts from all the evidence in the case. To those facts you will
apply the law as I give it to you. You must follow the law as I give it to you whether you agree
with it or not. And you must not be influenced by any personal likes or dislikes, opinions,
prejudices, or sympathy. That means that you must decide the case solely on the evidence
before you. You will recall that you took an oath to do so.

In following my instructions, you must follow all of them and not single out some and
ignore others; they are all important.

Comment

Instruction 1.1B may be used as an oral instruction if the court elects to read its
preliminary instructions to the jury but not to provide the jury with a copy of the instructions.
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1.1C DUTY OF JURY (COURT READS AND PROVIDES
WRITTEN INSTRUCTIONS AT END OF CASE)

Members of the Jury: Now that you have heard all of the evidence [and the arguments of
the attorneys], it is my duty to instruct you as to the law of the case.

[Each of you has received a copy of these instructions that you may take with you to the
jury room to consult during your deliberations.]

or
[A copy of these instructions will be sent with you to the jury room when you deliberate. ]

You must not infer from these instructions or from anything I may say or do as
indicating that I have an opinion regarding the evidence or what your verdict should be.

It is your duty to find the facts from all the evidence in the case. To those facts you will
apply the law as I give it to you. You must follow the law as I give it to you whether you agree
with it or not. And you must not be influenced by any personal likes or dislikes, opinions,
prejudices, or sympathy. That means that you must decide the case solely on the evidence
before you. You will recall that you took an oath to do so.

In following my instructions, you must follow all of them and not single out some and
ignore others; they are all important.

Comment
Instruction 1.1C should be used with the written final set of the instructions to be sent to

the jury. Bracketed material should be selected to cover whether single or multiple sets of
written instructions are provided.
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1.2 CLAIMS AND DEFENSES

To help you follow the evidence, [ will give you a brief summary of the positions of the
parties:

The plaintiff claims that [plaintiff’s claims]. The plaintiff has the burden of proving these
claims.

The defendant denies those claims [and also contends that [defendant’s counterclaims
and/or affirmative defenses]]. [The defendant has the burden of proof on these [counterclaims
and/or affirmative defenses.]]

[The plaintiff denies [defendant’s counterclaims and/or affirmative defenses].]
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1.3 BURDEN OF PROOF—PREPONDERANCE OF THE EVIDENCE
When a party has the burden of proof on any claim [or affirmative defense] by a
preponderance of the evidence, it means you must be persuaded by the evidence that the claim

[or affirmative defense] is more probably true than not true.

You should base your decision on all of the evidence, regardless of which party presented
it.

Comment

This instruction may not apply to cases based on state law.
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1.4 BURDEN OF PROOF—CLEAR AND CONVINCING EVIDENCE

When a party has the burden of proving any claim or defense by clear and convincing
evidence, it means you must be persuaded by the evidence that the claim or defense is highly
probable. This is a higher standard of proof than proof by a preponderance of the evidence.

You should base your decision on all of the evidence, regardless of which party presented
it.

Comment

See Colorado v. New Mexico, 467 U.S. 310, 316 (1984) (defining clear and convincing
evidence). See also Murphy v. L N.S., 54 F.3d 605, 610 (9th Cir.1995) (the burden of proving a
matter by clear and convincing evidence is “a heavier burden than the preponderance of the
evidence standard”).

In cases in which the preponderance of the evidence standard is not defined, it may be
necessary to modify this instruction.

In certain civil cases, the higher standard of proof by “clear and convincing evidence”
applies. See, e.g., Chapter 15 (“Trademark’) Instruction 15.20 (Defenses—Abandonment—
Affirmative Defense—Defendant’s Burden of Proof), Instruction 15.22 (Defenses—“Classic’
Fair Use), and Instruction 15.23 (Defenses—Nominative Fair Use).

b

This instruction may not apply to cases based on state law.
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1.5 TWO OR MORE PARTIES—DIFFERENT LEGAL RIGHTS

You should decide the case as to each [plaintiff] [defendant] [party] separately. Unless
otherwise stated, the instructions apply to all parties.
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1.6 WHAT IS EVIDENCE

The evidence you are to consider in deciding what the facts are consists of:

1. the sworn testimony of any witness;
2. the exhibits which are received into evidence; and
3. any facts to which the lawyers have agreed.
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1.7 WHAT IS NOT EVIDENCE

In reaching your verdict, you may consider only the testimony and exhibits received into
evidence. Certain things are not evidence, and you may not consider them in deciding what the
facts are. [ will list them for you:

(1) Arguments and statements by lawyers are not evidence. The lawyers are not
witnesses. What they have said in their opening statements, [will say in their] closing
arguments, and at other times is intended to help you interpret the evidence, but it is not
evidence. If the facts as you remember them differ from the way the lawyers have stated
them, your memory of them controls.

(2) Questions and objections by lawyers are not evidence. Attorneys have a duty to their
clients to object when they believe a question is improper under the rules of evidence.
You should not be influenced by the objection or by the court’s ruling on it.

(3) Testimony that has been excluded or stricken, or that you have been instructed to
disregard, is not evidence and must not be considered. In addition sometimes testimony
and exhibits are received only for a limited purpose; when I [give] [have given] a limiting
instruction, you must follow it.

(4) Anything you may have seen or heard when the court was not in session is not
evidence. You are to decide the case solely on the evidence received at the trial.

Comment
With regard to the bracketed material in paragraph 3, select the appropriate bracket

depending on whether the instruction is given at the beginning or at the end of the case. See also
Instruction 1.6 (What Is Evidence).
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1.8 EVIDENCE FOR LIMITED PURPOSE
Some evidence may be admitted for a limited purpose only.

When I instruct you that an item of evidence has been admitted for a limited purpose, you
must consider it only for that limited purpose and for no other.

[The testimony [you are about to hear] [you have just heard] may be considered only for
the limited purpose of [describe purpose] and for no other purpose. ]

Comment

As a rule, limiting instructions need only be given when requested and need not be given
sua sponte by the court. United States v. McLennan, 563 F.2d 943, 947-48 (9th Cir.1977), cert.
denied, 435 U.S. 969 (1978).

See United States v. Marsh, 144 F.3d 1229, 1238 (9th Cir.) (when the trial court fails to
instruct the jury in its final instructions regarding the receipt of evidence for a limited purpose,
the Ninth Circuit examines the trial court’s preliminary instructions to determine if the court
instructed the jury on this issue), cert. denied, 525 U.S. 973 (1998).

See also Instructions 1.7 (What is Not Evidence) and 2.8 (Impeachment
Evidence—Witness).
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1.9 DIRECT AND CIRCUMSTANTIAL EVIDENCE

Evidence may be direct or circumstantial. Direct evidence is direct proof of a fact, such
as testimony by a witness about what that witness personally saw or heard or did. Circumstantial
evidence is proof of one or more facts from which you could find another fact. You should
consider both kinds of evidence. The law makes no distinction between the weight to be given
to either direct or circumstantial evidence. It is for you to decide how much weight to give to
any evidence.

Comment
It may be helpful to include an illustrative example in the instruction:

By way of example, if you wake up in the morning and see that the
sidewalk is wet, you may find from that fact that it rained during the night.
However, other evidence, such as a turned on garden hose, may provide a
different explanation for the presence of water on the sidewalk. Therefore, before
you decide that a fact has been proved by circumstantial evidence, you must
consider all the evidence in the light of reason, experience, and common sense.
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1.10 RULING ON OBJECTIONS

There are rules of evidence that control what can be received into evidence. When a
lawyer asks a question or offers an exhibit into evidence and a lawyer on the other side thinks
that it is not permitted by the rules of evidence, that lawyer may object. If I overrule the
objection, the question may be answered or the exhibit received. If I sustain the objection, the
question cannot be answered, and the exhibit cannot be received. Whenever I sustain an
objection to a question, you must ignore the question and must not guess what the answer might
have been.

Sometimes I may order that evidence be stricken from the record and that you disregard

or ignore the evidence. That means that when you are deciding the case, you must not consider
the evidence that I told you to disregard.
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1.11 CREDIBILITY OF WITNESSES
In deciding the facts in this case, you may have to decide which testimony to believe and
which testimony not to believe. You may believe everything a witness says, or part of it, or none
of it. Proof of a fact does not necessarily depend on the number of witnesses who testify about
it.

In considering the testimony of any witness, you may take into account:

(1) the opportunity and ability of the witness to see or hear or know the things testified
to;

(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outcome of the case and any bias or prejudice;
(5) whether other evidence contradicted the witness’s testimony;

(6) the reasonableness of the witness’s testimony in light of all the evidence; and
(7) any other factors that bear on believability.

The weight of the evidence as to a fact does not necessarily depend on the number of
witnesses who testify about it.
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1.12 CONDUCT OF THE JURY
I will now say a few words about your conduct as jurors.

First, keep an open mind throughout the trial, and do not decide what the verdict should
be until you and your fellow jurors have completed your deliberations at the end of the case.

Second, because you must decide this case based only on the evidence received in the
case and on my instructions as to the law that applies, you must not be exposed to any other
information about the case or to the issues it involves during the course of your jury duty. Thus,
until the end of the case or unless I tell you otherwise:

Do not communicate with anyone in any way and do not let anyone else communicate
with you in any way about the merits of the case or anything to do with it. This includes
discussing the case in person, in writing, by phone or electronic means, via e-mail, text
messaging, or any Internet chat room, blog, Web site or other feature. This applies to
communicating with your fellow jurors until I give you the case for deliberation, and it
applies to communicating with everyone else including your family members, your
employer, the media or press, and the people involved in the trial, although you may
notify your family and your employer that you have been seated as a juror in the case.
But, if you are asked or approached in any way about your jury service or anything about
this case, you must respond that you have been ordered not to discuss the matter and to
report the contact to the court.

Because you will receive all the evidence and legal instruction you properly may
consider to return a verdict: do not read, watch, or listen to any news or media accounts
or commentary about the case or anything to do with it; do not do any research, such as
consulting dictionaries, searching the Internet or using other reference materials; and do
not make any investigation or in any other way try to learn about the case on your own.

The law requires these restrictions to ensure the parties have a fair trial based on the same
evidence that each party has had an opportunity to address. A juror who violates these
restrictions jeopardizes the fairness of these proceedings[, and a mistrial could result that would
require the entire trial process to start over]. If any juror is exposed to any outside information,
please notify the court immediately.

Comment
This instruction has been updated specifically to instruct jurors against accessing
electronic sources of information and communicating electronically about the case, as well as to

inform jurors of the potential consequences if a juror violates this instruction. An abbreviated
instruction should be repeated before the first recess, and as needed before other recesses.
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The practice in federal court of instructing jurors not to discuss the case until
deliberations is widespread. See, e.g., United States v. Pino-Noriega, 189 F.3d 1089, 1096 (9th
Cir. 1999).

State court practice in some jurisdictions does allow discussion.

If the court decides to allow discussion, the third sentence of the fourth paragraph of the
instruction should be modified accordingly and the following language may be included:

You may discuss with fellow jurors the testimony as it is presented,

provided that all jurors are present for the discussion. You are to keep an open
mind throughout the case until you have fully deliberated.
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1.13 NO TRANSCRIPT AVAILABLE TO JURY
During deliberations, you will have to make your decision based on what you recall of
the evidence. You will not have a transcript of the trial. I urge you to pay close attention to the

testimony as it is given.

If at any time you cannot hear or see the testimony, evidence, questions or arguments, let
me know so that I can correct the problem.

Comment
The practice of discouraging readbacks of testimony has been criticized in United States
v. Damsky, 740 F.2d 134, 138 (2d Cir.), cert. denied, 469 U.S. 918 (1984). See also JURY
INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL PROCEDURES, §

5.2.D (2004).

The court may wish to repeat this instruction in the instructions at the end of the trial.
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1.14 TAKING NOTES

If you wish, you may take notes to help you remember the evidence. If you do take notes,
please keep them to yourself until you and your fellow jurors go to the jury room to decide the
case. Do not let note-taking distract you. When you leave, your notes should be left in the
[courtroom] [jury room] [envelope in the jury room]. No one will read your notes. They will be
destroyed at the conclusion of the case.

Whether or not you take notes, you should rely on your own memory of the evidence.
Notes are only to assist your memory. You should not be overly influenced by your notes or
those of your fellow jurors.

Comment
It is well settled in this circuit that the trial judge has discretion to allow jurors to take
notes. United States v. Baker, 10 F.3d 1374, 1403 (9th Cir.1993), cert. denied, 513 U.S. 934

(1994). See also JurRY INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY
TRIAL PROCEDURES, § 3.4 (2004).
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1.15 QUESTIONS TO WITNESSES BY JURORS
Comment

Whether to allow jurors to ask questions is a subject debated among judges. Many state
courts have modified their past practice and now allow questions by jurors. If a judge decides to
allow questions, the following instruction and procedure is suggested.

INSTRUCTION

You will be allowed to propose written questions to witnesses after the
lawyers have completed their questioning of each witness. You may propose
questions in order to clarify the testimony, but you are not to express any opinion
about the testimony or argue with a witness. If you propose any questions,
remember that your role is that of a neutral fact finder, not an advocate.

Before I excuse each witness, I will offer you the opportunity to write out
a question on a form provided by the court. Do not sign the question. I will
review the question with the attorneys to determine if it is legally proper.

There are some proposed questions that I will not permit, or will not ask in
the wording submitted by the juror. This might happen either due to the rules of
evidence or other legal reasons, or because the question is expected to be
answered later in the case. If I do not ask a proposed question, or if I rephrase it,
do not speculate as to the reasons. Do not give undue weight to questions you or
other jurors propose. You should evaluate the answers to those questions in the
same manner you evaluate all of the other evidence.

By giving you the opportunity to propose questions, I am not requesting or
suggesting that you do so. It will often be the case that a lawyer has not asked a
question because it is legally objectionable or because a later witness may be
addressing that subject.

PROCEDURES

In the event the court allows jurors to submit questions for witnesses the
committee recommends that judges use the following procedures:

1. At the conclusion of each witness's testimony, the court asks if jurors have
written questions, which are brought to the judge;

2 Outside the presence of the jury, counsel are given the opportunity to
make objections to the question or to suggest modifications to the question, by
passing the written question between counsel and the court during a side-bar
conference or by excusing jurors to the jury room;

43



3. The judge asks the question of the witness;
4. Counsel are permitted to ask appropriate follow-up questions; and
5. The written questions are made part of the record.

Each court is encouraged to develop a form for juror use. The form makes
it easier for the court to retain the question for inclusion in the court record.

The form should include the case name and number. Most of the form’s
page should be set aside for the juror to use in writing the proposed question. A
section should also be reserved for the court to use in noting the date and time
when the question was proposed and noting whether the judge allowed the
question to be asked, either as proposed or as revised. The form may also be used
to provide jurors with additional information, or even just a reminder, about the
procedures discussed in this instruction.
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1.16 JURY TO BE GUIDED BY OFFICIAL ENGLISH
TRANSLATION/INTERPRETATION

Languages other than English may be used during this trial.

The evidence to be considered by you is only that provided through the official court
[interpreters] [translators]. Although some of you may know [language to be used], it is
important that all jurors consider the same evidence. Therefore, you must accept the English
[interpretation] [translation]. You must disregard any different meaning.

Comment

The committee recommends that this instruction be given in every case where applicable.
See United States v. Franco, 136 F.3d 622, 626 (9th Cir.1998); United States v.
Fuentes—Montijo, 68 F.3d 352, 355-56 (9th Cir.1995).

See United States v. Rrapi, 175 F.3d 742, 748 (9th Cir.1999) (where defendant disputed
accuracy of the English translation of a taped conversation, jury was properly instructed that it
should determine whether the translation was an accurate representation of the tape based on the
testimony given).
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1.17 USE OF INTERPRETERS IN COURT

You must not make any assumptions about a witness or a party based solely upon the use
of an interpreter to assist that witness or party.

Comment

As to the use of interpreters in federal courts, see generally 28 U.S.C. § 1827.
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1.18 BENCH CONFERENCES AND RECESSES

From time to time during the trial, it [may become] [became] necessary for me to talk
with the attorneys out of the hearing of the jury, either by having a conference at the bench when
the jury [is] [was] present in the courtroom, or by calling a recess. Please understand that while
you [are] [were] waiting, we [are] [were] working. The purpose of these conferences is not to
keep relevant information from you, but to decide how certain evidence is to be treated under the
rules of evidence and to avoid confusion and error.

Of course, we [will do] [have done] what we [can] [could] to keep the number and length
of these conferences to a minimum. I [may] [did] not always grant an attorney’s request for a
conference. Do not consider my granting or denying a request for a conference as any indication
of my opinion of the case or of what your verdict should be.
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1.19 OUTLINE OF TRIAL
Trials proceed in the following way: First, each side may make an opening statement.
An opening statement is not evidence. It is simply an outline to help you understand what that

party expects the evidence will show. A party is not required to make an opening statement.

The plaintiff will then present evidence, and counsel for the defendant may

cross-examine. Then the defendant may present evidence, and counsel for the plaintiff may
cross-examine.

After the evidence has been presented, I will instruct you on the law that applies to the
case and the attorneys will make closing arguments.

After that, you will go to the jury room to deliberate on your verdict.
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2. INSTRUCTIONS ON TYPES OF EVIDENCE

Instruction

2.1 Stipulated Testimony

2.2 Stipulations of Fact

23 Judicial Notice

2.4  Deposition in Lieu of Live Testimony

2.5 Transcript of Tape Recording

2.6 Transcript of Recording in Foreign Language
2.7 Foreign Language Testimony

2.8  Impeachment Evidence—Witness

2.9 Tests and Experiments

2.10  Use of Interrogatories of a Party

2.11  Expert Opinion

2.12  Charts and Summaries Not Received in Evidence
2.13  Charts and Summaries in Evidence

2.14  Evidence in Electronic Format




2.1 STIPULATED TESTIMONY

The parties have agreed what [witness]’s testimony would be if called as a witness. You
should consider that testimony in the same way as if it had been given here in court.

Comment
There is a difference between stipulating that a witness would give certain testimony and

stipulating that the facts to which a witness might testify are true. United States v. Lambert, 604
F.2d 594, 595 (8th Cir.1979); United States v. Hellman, 560 F.2d 1235, 1236 (5th Cir.1977).
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2.2 STIPULATIONS OF FACT

The parties have agreed to certain facts [to be placed in evidence as Exhibit ] [that will
be read to you]. You should therefore treat these facts as having been proved.

Comment
When parties enter into stipulations as to material facts, those facts will be deemed to
have been conclusively proved, and the jury may be so instructed. United States v. Mikaelian,

168 F.3d 380, 389 (9th Cir.1999) (citing United States v. Houston, 547 F.2d 104, 107 (9th
Cir.1976)), amended by 180 F.3d 1091 (9th Cir.1999).
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2.3 JUDICIAL NOTICE

The court has decided to accept as proved the fact that [state fact], even though no
evidence has been introduced on the subject. You must accept this fact as true.

Comment

An instruction regarding judicial notice should be given at the time notice is taken. In
civil cases, Fed. R. Evid. 201(g) permits the judge to determine that a fact is sufficiently
undisputed to be judicially noticed and requires that the jury be instructed that it is required to
accept that fact. But see United States v. Chapel, 41 F.3d 1338, 1342 (9th Cir.1994) (in a
criminal case, “the trial court must instruct ‘the jury that it may, but is not required to, accept as
conclusive any fact judicially noticed.’”) (citing Fed. R. Evid. 201(g)); NINTH CIRCUIT MODEL
CRIMINAL JURY INSTRUCTION 2.5 (2003) (Judicial Notice).
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2.4 DEPOSITION IN LIEU OF LIVE TESTIMONY

A deposition is the sworn testimony of a witness taken before trial. The witness is placed
under oath to tell the truth and lawyers for each party may ask questions. The questions and
answers are recorded. [When a person is unavailable to testify at trial, the deposition of that
person may be used at the trial.]

The deposition of [witness] was taken on [date]. You should consider deposition
testimony, presented to you in court in lieu of live testimony, insofar as possible, in the same
way as if the witness had been present to testify.

[Do not place any significance on the behavior or tone of voice of any person reading the
questions or answers. |

Comment

This instruction should be used only when testimony by deposition is used in lieu of live
testimony. The committee recommends that it be given immediately before a deposition is to be
read. It need not be repeated if more than one deposition is read. If the judge prefers to include
the instruction as a part of his or her instructions before evidence, it should be modified
appropriately.
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2.5 TRANSCRIPT OF TAPE RECORDING

You [are about to listen] [have listened] to a tape recording that has been received in
evidence. [Please listen to it very carefully.] Each of you [has been] [was] given a transcript of
the recording to help you identify speakers and as a guide to help you listen to the tape.
However, bear in mind that the tape recording is the evidence, not the transcript. If you [hear]
[heard] something different from what [appears] [appeared] in the transcript, what you heard is
controlling. After the tape has been played, the transcript will be taken from you.

Comment

See United States v. Franco, 136 F.3d 622, 626 (9th Cir.1998) (the recording itself is the
evidence to be considered; the transcript is merely an aid).

See United States v. Delgado, 357 F.3d 1061, 1070 (9th Cir. 2004) (court instructed jury
that transcripts were only aids to understanding and that the recordings themselves were
evidence).

The committee recommends that this instruction be given immediately before a tape
recording is played so that the jury is alerted to the fact that what they hear is controlling. It need
not be repeated if more than one tape recording is played. It is good practice to remind the jury
that the tape recording and not the transcript is the evidence, and that they should disregard
anything in the transcript that they do not hear.

See Instructions 2.6 (Transcript of Recording in Foreign Language), and 2.7 (Foreign
Language Testimony).
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2.6 TRANSCRIPT OF RECORDING IN FOREIGN LANGUAGE

You [are about to listen] [have listened] to a tape recording in [language used]. Each of
you [has been] [was] given a transcript of the recording that has been admitted into evidence.
The transcript is a translation of the foreign language tape recording.

Although some of you may know [language used], it is important that all jurors consider
the same evidence. The transcript is the evidence, not the foreign language spoken in the tape
recording. Therefore, you must accept the interpreter’s translation contained in the transcript
and disregard any different meaning.

Comment

This instruction is appropriate immediately prior to the jury hearing a tape-recorded
conversation in a foreign language if the accuracy of the translation is not in issue. See, e.g.,
United States v. Rrapi, 175 F.3d 742, 746 (9th Cir.1999); United States v. Franco, 136 F.3d 622,
626 (9th Cir.1998); United States v. Fuentes—Montijo, 68 F.3d 352, 355-56 (9th Cir.1995).

See also Instruction 1.16 (Jury to Be Guided by Official English Language

Translation/Interpretation), 2.5 (Transcript of Tape Recording), and 2.7 (Foreign Language
Testimony).
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2.7 FOREIGN LANGUAGE TESTIMONY

Witnesses who do not speak English or are more proficient in another language testify
through an official court interpreter. Although some of you may know [language used], it is
important that all jurors consider the same evidence. Therefore, you must accept the interpreter’s
translation of the witness’s testimony. You must disregard any different meaning.

Comment

Cf. United States v. Franco, 136 F.3d 622, 626 (9th Cir.1998) (jury properly instructed
that it must accept translation of foreign language tape-recording where the accuracy of the
translation is not in issue); United States v. Rrapi, 175 F.3d 742, 746 (9th Cir.1999); United
States v. Fuentes—Montijo, 68 F.3d 352, 355-56 (9th Cir.1995).

See also Instruction 1.16 (Jury to Be Guided by Official English Language
Translation/Interpretation), 2.5 (Transcript of Tape Recording), and 2.6 (Transcript of Tape
Recording in Foreign Language).
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2.8 IMPEACHMENT EVIDENCE—WITNESS

The evidence that a witness [e.g., has been convicted of a crime, lied under oath on a
prior occasion, etc.] may be considered, along with all other evidence, in deciding whether or not
to believe the witness and how much weight to give to the testimony of the witness and for no
other purpose.

Comment
If this instruction is given during the trial, the committee recommends giving the second

sentence in numbered paragraph 3 of Instruction 1.7 (What Is Not Evidence) with the concluding
instructions. See also Instruction 1.8 (Evidence for Limited Purpose).
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2.9 TESTS AND EXPERIMENTS

[Arrangements have been made to conduct a test or experiment.] [A test or experiment
was conducted.]

[Observe] [You observed] the conditions under which that test or experiment [is] [was]
made. These conditions may or may not duplicate the conditions and other circumstances that

existed at the time and place of the incident involved in this case.

It is for you to decide what weight, if any, you give to the test or experiment.
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2.10 USE OF INTERROGATORIES OF A PARTY

Evidence [will now be] [was] presented to you in the form of answers of one of the
parties to written interrogatories submitted by the other side. These answers [have been] [were]
given in writing and under oath, before the actual trial, in response to questions that were
submitted in writing under established court procedures. You should consider the answers,
insofar as possible, in the same way as if they were made from the witness stand.

Comment

Use this oral instruction before interrogatories and answers are read to the jury; it may
also be included in the concluding written instructions to the jury. The attorney should warn the
judge ahead of time and give the judge an opportunity to give this oral instruction. This oral
instruction is not appropriate if answers to interrogatories are being used for impeachment only.

Do not use this instruction for requests for admission under Fed. R. Civ. P. 36. The

effect of requests for admission under the rule is not the same as the introduction of evidence
through interrogatories. If an instruction is needed, a special one will have to be drafted.
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2.11 EXPERT OPINION

Some witnesses, because of education or experience, are permitted to state opinions and
the reasons for those opinions.

Opinion testimony should be judged just like any other testimony. You may accept it or
reject it, and give it as much weight as you think it deserves, considering the witness’s education
and experience, the reasons given for the opinion, and all the other evidence in the case.

Comment

See Fed. R. Evid. 602, 701-05.
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2.12 CHARTS AND SUMMARIES NOT RECEIVED IN EVIDENCE

Certain charts and summaries not received in evidence [may be] [have been] shown to
you in order to help explain the contents of books, records, documents, or other evidence in the
case. They are not themselves evidence or proof of any facts. If they do not correctly reflect the
facts or figures shown by the evidence in the case, you should disregard these charts and
summaries and determine the facts from the underlying evidence.

Comment
This instruction applies only where the charts and summaries are not received into

evidence and are used for demonstrative purposes. See JURY INSTRUCTIONS COMMITTEE OF THE
NINTH CIRCUIT, A MANUAL ON JURY TRIAL PROCEDURES, § 3.10A (2004).
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2.13 CHARTS AND SUMMARIES IN EVIDENCE

Certain charts and summaries [may be] [have been] received into evidence to illustrate
information brought out in the trial. Charts and summaries are only as good as the underlying
evidence that supports them. You should, therefore, give them only such weight as you think the
underlying evidence deserves.

Comment

See United States v. Johnson, 594 F.2d 1253, 1254-55 (9th Cir.1979) (error to permit the
introduction of a summary of evidence without the establishment of a foundation for the
evidence). See also Fed. R. Evid. 1006. See also JURY INSTRUCTIONS COMMITTEE OF THE NINTH
CIrRCUIT, A MANUAL ON JURY TRIAL PROCEDURES, § 3.10A(1) (2004). This instruction may be
unnecessary if there is no dispute as to the accuracy of the chart or summary.
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2.14 EVIDENCE IN ELECTRONIC FORMAT

Those exhibits capable of being displayed electronically will be provided to you in that
form, and you will be able to view them in the jury room. A computer, projector, printer and
accessory equipment will be available to you in the jury room.

A court technician will show you how to operate the computer and other equipment; how
to locate and view the exhibits on the computer; and how to print the exhibits. You will also be
provided with a paper list of all exhibits received in evidence. (Alternatively, you may request a
paper copy of an exhibit received in evidence by sending a note through the [clerk] [bailiff].) If
you need additional equipment or supplies, you may make a request by sending a note.

In the event of any technical problem, or if you have questions about how to operate the
computer or other equipment, you may send a note to the [clerk] [bailiff], signed by your
foreperson or by one or more members of the jury. Be as brief as possible in describing the
problem and do not refer to or discuss any exhibit you were attempting to view.

If a technical problem or question requires hands-on maintenance or instruction, a court
technician may enter the jury room [with [the clerk] [the bailiff] [me] present for the sole
purpose of assuring that the only matter that is discussed is the technical problem.] When the
court technician or any non-juror is in the jury room, the jury shall not deliberate. No juror may
say anything to the court technician or any non-juror other than to describe the technical problem
or to seek information about operation of equipment. Do not discuss any exhibit or any aspect of
the case.

The sole purpose of providing the computer in the jury room is to enable jurors to view
the exhibits received in evidence in this case. You may not use the computer for any other
purpose. At my direction, technicians have taken steps to make sure that the computer does not
permit access to the Internet or to any “outside” website, database, directory, game, or other
material. Do not attempt to alter the computer to obtain access to such materials. If you
discover that the computer provides or allows access to such materials, you must inform me
immediately and refrain from viewing such materials. Do not remove the computer or any
electronic data [disk] from the jury room, and do not copy any such data.

Comment

This instruction is premised on the assumption that the parties have stipulated in writing
to the availability of electronic display devices in the jury room and to the procedures set forth in
the instruction. The stipulation should be subject to approval by the judge and entered as an
order. It should contain the following provisions:

1. The parties agree to an allocation of the costs of providing the necessary

equipment, including the computer, hard drive, projector, cable, printer,
monitor and other accessories.
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2. The parties jointly will arrange to load images of the admitted exhibits
onto a hard drive in “PDF” format. (This format is meant to assure
maximum security.) They shall assure that the hard drive contains only
such items and nothing else.

3. The parties jointly will compile a document entitled “Admitted Exhibit
List” that consists of all trial exhibits actually received into evidence,
listed in numerical order and containing the date (where available) and a
brief description of the exhibit. The Admitted Exhibit List should be text
searchable. (In complicated or document-laden cases, it would be
advisable for the parties to prepare a second exhibit list that would contain
the same information, except that the exhibits would be listed in
chronological order. That second list would be made available to the jury
in "hard copy," not electronic form.)

4. Before the jury retires to deliberate, the parties will review the notebook
computer, the exhibit list interface and the images of the exhibits, to
assure their accuracy. Unless a party objects before the jury retires to
deliberate, that party will waive all objections to the materials and
equipment submitted to the jury.

5. The parties shall maintain at the courthouse a backup notebook computer
and a backup hard drive with images and data identical to what was
loaded onto the hard drive sent into the jury room.

6. [During the “tutorial” that the technician provides in the jury room and on
any later occasion that a technician enters the jury room to address a
technical problem or matter, the judge will be present and the court
reporter will record what is said.]

Paragraph 6 of the recommended stipulation is bracketed because if the jury encounters a
technical problem after it has begun to deliberate, a variety of potentially difficult issues can
arise. Inevitably, the technician will require and receive information from one or more jurors
about the difficulty the jury is encountering. In many instances, the court technician will need to
re-enter the jury room in order to address the problem. It is conceivable that the technician will
be exposed to evidence that the jury was attempting to view or at least to the exhibit number(s)
of such evidence. If the jurors themselves had developed charts, summaries, vote tallies or other
indicia of their deliberations, or if they had written summaries of their findings thus far, the
technician might be exposed to that information. (E.g., such matters could have been placed on
a blackboard or in summaries strewn about the jury table.) If the judge and court reporter enter
the jury room they, too, could be exposed to aspects of the jury’s deliberations that are not
supposed to be revealed. The committee therefore suggests that in the event that a non-juror
might be required to enter the jury room to deal with a technical problem, the judge should sua
sponte raise these and related issues with counsel, before authorizing such entry. Among the
factors that the judge and counsel should discuss are the following.
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(a)

(b)

(©)

(d)

Can the technical problem be addressed without entry into the room; e.g.,
by removing the equipment for examination outside the presence of
jurors?

Can the technical problem be addressed without any information from the
jury other than an innocuous statement to the effect that (for example)
“the printer isn’t working”?

Can the risk of even inadvertent disclosure of the jury’s deliberations be
eliminated by instructing the jury to cover any charts and to remove or
conceal any papers, etc.?

Should the technician, bailiff or clerk be sworn in, with an oath that
requires them not to disclose whatever they see or hear in the jury room,
except for the nature of the technical problem and whether the problem
has been fixed?

Whether or not these or other appropriate precautions to minimize or eliminate the risk of
disclosure are taken, the judge may consider giving the jury this instruction:

You have informed me that there is a technical problem that has
interfered with your ability to review evidence electronically. I
will send a technician into the jury room to deal with the problem.
Please do not allow any materials reflecting any aspect of your
deliberations to be visible during the technician’s presence.

Finally, if Instruction 2.14 is given in a criminal case, the judge should not permit any
tape-recorded conversation or evidence to be included in the electronic evidence loaded onto the
hard drive that contains the PDF files, because under Fed. R. Crim. P. 43, the defendant has a
right to be present at the replaying of a tape. United States v. Felix-Rodriguez, 22 F.3d 964,
966-67 (9th Cir.1994).
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3. INSTRUCTIONS CONCERNING DELIBERATIONS

Instruction

3.1 Duty to Deliberate

32 Communication With Court
33 Return of Verdict

34 Additional Instructions of Law
3.5 Deadlocked Jury




3.1 DUTY TO DELIBERATE

When you begin your deliberations, you should elect one member of the jury as your
presiding juror. That person will preside over the deliberations and speak for you here in court.

You will then discuss the case with your fellow jurors to reach agreement if you can do
so. Your verdict must be unanimous.

Each of you must decide the case for yourself, but you should do so only after you have
considered all of the evidence, discussed it fully with the other jurors, and listened to the views
of your fellow jurors.

Do not hesitate to change your opinion if the discussion persuades you that you should.
Do not come to a decision simply because other jurors think it is right.

It is important that you attempt to reach a unanimous verdict but, of course, only if each

of you can do so after having made your own conscientious decision. Do not change an honest
belief about the weight and effect of the evidence simply to reach a verdict.
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3.2 COMMUNICATION WITH COURT

If it becomes necessary during your deliberations to communicate with me, you may
send a note through the [marshal] [bailiff], signed by your presiding juror or by one or more
members of the jury. No member of the jury should ever attempt to communicate with me
except by a signed writing; [ will communicate with any member of the jury on anything
concerning the case only in writing, or here in open court. If you send out a question, I will
consult with the parties before answering it, which may take some time. You may continue your
deliberations while waiting for the answer to any question. Remember that you are not to tell
anyone—including me—how the jury stands, numerically or otherwise, until after you have
reached a unanimous verdict or have been discharged. Do not disclose any vote count in any
note to the court.
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3.3 RETURN OF VERDICT

A verdict form has been prepared for you. [4ny explanation of the verdict form may be
given at this time.] After you have reached unanimous agreement on a verdict, your presiding
juror will fill in the form that has been given to you, sign and date it, and advise the court that
you are ready to return to the courtroom.

Comment

The judge may also wish to explain to the jury the particular form of verdict being used
and just how to “advise the court” of a verdict.
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3.4 ADDITIONAL INSTRUCTIONS OF LAW

At this point I will give you a further instruction. By giving a further instruction at this
time, I do not mean to emphasize this instruction over any other instruction.

You are not to attach undue importance to the fact that this was read separately to you.

You shall consider this instruction together with all of the other instructions that were given to
you.

[Insert text of new instruction. |

You will now retire to the jury room and continue your deliberations.

Comment

Use this instruction for giving a jury instruction to a jury while it is deliberating. If the
jury has a copy of the instructions, send the additional instruction to the jury room. Unless the
additional instruction is by consent of both parties, both sides must be given an opportunity to

take exception or object to it. If this instruction is used, it should be made a part of the record.
The judge and attorneys should make a full record of the proceedings.

See JURY INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL
PROCEDURES, § 5.2.C (2004).
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3.5 DEADLOCKED JURY

Members of the jury, you have advised that you have been unable to agree upon a verdict
in this case. I have decided to suggest a few thoughts to you.

As jurors, you have a duty to discuss the case with one another and to deliberate in an
effort to reach a unanimous verdict if each of you can do so without violating your individual
judgment and conscience. Each of you must decide the case for yourself, but only after you
consider the evidence impartially with your fellow jurors. During your deliberations, you should
not hesitate to reexamine your own views and change your opinion if you become persuaded that
it is wrong. However, you should not change an honest belief as to the weight or effect of the
evidence solely because of the opinions of your fellow jurors or for the mere purpose of
returning a verdict.

All of you are equally honest and conscientious jurors who have heard the same
evidence. All of you share an equal desire to arrive at a verdict. Each of you should ask yourself
whether you should question the correctness of your present position.

I remind you that in your deliberations you are to consider the instructions I have given
you as a whole. You should not single out any part of any instruction, including this one, and
ignore others. They are all equally important.

You may now retire and continue your deliberations.
Comment

The committee recommends that a supplemental instruction to encourage a deadlocked
jury to reach a verdict should be given with great caution.

An earlier form of instruction for a deadlocked jury was approved by the Supreme Court
in Allen v. United States, 164 U.S. 492, 501 (1896).

Before giving any supplemental jury instruction to a deadlocked jury, the committee
recommends the court review United States v. Wills, 88 F.3d 704, 716-18 (9th Cir.1996), cert.
denied, 519 U.S. 1000 (1996); United States v. Ajiboye, 961 F.2d 892 (9th Cir.1992); United
States v. Nickell, 883 F.2d 824 (9th Cir.1989); United States v. Seawell, 550 F.2d 1159 (9th
Cir.1977), appeal after remand, 583 F.2d 416 (9th Cir.), cert. denied, 439 U.S. 991 (1978); and
the JURY INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL
PROCEDURES, § 5.4 (2004).
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4. VICARIOUS LIABILITY; INDEPENDENT CONTRACTORS

Instruction

Introductory Comment

4.1
4.2
4.3
4.4
4.5
4.6
4.7
4.8
4.9
4.10
4.11
4.12
4.13
4.14
4.15

4.16
4.17

Corporations and Partnerships—Fair Treatment

Liability of Corporations—Scope of Authority Not in Issue

Liability of Partnerships—Scope of Authority Not in Issue

Agent and Principal—Definition

Agent—Scope of Authority Defined

Act of Agent Is Act of Principal—Scope of Authority Not in Issue

Both Principal and Agent Sued—No Issue as to Agency or Authority

Principal Sued but Not Agent—No Issue as to Agency or Authority

Both Principal and Agent Sued—Agency or Authority Denied

Principal Sued but Not Agent—Agency or Authority Denied

Independent Contractor—Definition

General Partnership—Definition

General Partnership—Scope of Partnership Business Defined

General Partnership—Act of Partner Is Act of All Partners

General Partnership—Liability of Partner—No Issue as to Partnership, Agency, or Scope
of Authority

Partnership—Existence Admitted—Scope of Partnership Business in Issue—Effect
Partnership—Existence of Partnership in Issue—Effect

Introductory Comment

This chapter contains generic instructions. Modifications may be necessary in order to

conform to state law applicable to any specific case.
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4.1 CORPORATIONS AND PARTNERSHIPS—FAIR TREATMENT

All parties are equal before the law and a [corporation] [partnership] is entitled to the
same fair and conscientious consideration by you as any party.

73



4.2 LIABILITY OF CORPORATIONS—SCOPE OF
AUTHORITY NOT IN ISSUE

Under the law, a corporation is considered to be a person. It can only act through its

employees, agents, directors, or officers. Therefore, a corporation is responsible for the acts of
its employees, agents, directors, and officers performed within the scope of authority.
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4.3 LIABILITY OF PARTNERSHIPS—SCOPE OF AUTHORITY
NOT IN ISSUE

A partnership can only act through its employees, agents, or partners. Therefore, a

partnership is responsible for the acts of its employees, agents, and partners performed within the
scope of authority.
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4.4 AGENT AND PRINCIPAL—DEFINITION

An agent is a person who performs services for another person under an express or
implied agreement and who is subject to the other’s control or right to control the manner and
means of performing the services. The other person is called a principal. [One may be an agent
without receiving compensation for services.] [The agency agreement may be oral or written. ]
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4.5 AGENT—SCOPE OF AUTHORITY DEFINED

An agent is acting within the scope of authority if the agent is engaged in the
performance of duties which were expressly or impliedly assigned to the agent by the principal.
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4.6 ACT OF AGENT IS ACT OF PRINCIPAL—
SCOPE OF AUTHORITY NOT IN ISSUE

Any act or omission of an agent within the scope of authority is the act or omission of the
principal.
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4.7 BOTH PRINCIPAL AND AGENT SUED—
NO ISSUE AS TO AGENCY OR AUTHORITY

The defendants are sued as principal and agent. The defendant [name of principal] is the
principal and the defendant [name of agent] is the agent. If you find against [name of agent],
then you must also find against [name of principal]. However, if you find for [name of agent],
then you must also find for [name of principal].
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4.8 PRINCIPAL SUED BUT NOT AGENT—NO
ISSUE AS TO AGENCY OR AUTHORITY

[Name of agent] was the agent of the defendant [name of principal], and, therefore, any
act or omission of [name of agent] was the act or omission of [name of principal].
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4.9 BOTH PRINCIPAL AND AGENT SUED—
AGENCY OR AUTHORITY DENIED

[Defendant [name of alleged principal] is sued as the principal and the defendant [name
of alleged agent] as the agent. [It is denied that any agency existed.] [It is [also] denied that
[name of alleged agent] was acting within the scope of authority as an agent of [name of alleged

principal].]]

If you find that [name of alleged agent] [was the agent of [name of alleged principal]]
[and] [was acting within the scope of authority], and if you find against [rame of alleged agent|,
then you must also find against [name of alleged principal]. If you do not find against [name of
alleged agent], then you must find for both [name of alleged principal] and [name of alleged

agent].

If you find against [name of alleged agent], but do not find that [name of alleged agent]
was acting within the scope of authority as an agent of [name of alleged principal], then you
must find that [name of alleged principal] is not liable.
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4.10 PRINCIPAL SUED BUT NOT AGENT—
AGENCY OR AUTHORITY DENIED

The defendant [name of alleged principal] is sued as a principal. The plaintiff claims
that [name of alleged agent] was acting as [name of alleged principal]’s agent. [Name of alleged
principal] [denies that [name of alleged agent] was acting as [name of alleged principal]’s
agent| [admits that [name of alleged agent| was acting as [name of alleged principal]’s agent]
[and] [denies that [name of alleged agent] was acting within the scope of authority.]

If you find that [rame of alleged agent| [was the agent of [name of alleged principal]
and] was acting within the scope of authority, then any act or omission of [name of alleged
agent] was the act or omission of [name of alleged principal].

If you find that [rame of alleged agent] was not acting within the scope of authority as
[name of alleged principal]’s agent, then you must find for [name of alleged principal].
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4.11 INDEPENDENT CONTRACTOR—DEFINITION
An independent contractor is a person who performs services for another person under an
express or implied agreement and who is not subject to the other’s control, or right to control, the

manner and means of performing the services.

One who engages an independent contractor is not liable to others for the acts or
omissions of the independent contractor.

Comment
The second paragraph of this instruction does not apply to non-delegable duties. See the

Comment to Instruction 17.9 (Copyright Interests—Work Made for Hire); Cmty. for Creative
Non-Violence v. Reid, 490 U.S. 730, 751-52 (1989) (definition of independent contractor).
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4.12 GENERAL PARTNERSHIP—DEFINITION

A partnership is an association of two or more persons to carry on a business as
co-owners. The members of a partnership are called partners.
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4.13 GENERAL PARTNERSHIP—SCOPE OF
PARTNERSHIP BUSINESS DEFINED

A partner is acting within the scope of the partnership business when doing anything

which is either expressly or impliedly authorized by the partnership or which is in furtherance of
the partnership business.
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4.14 GENERAL PARTNERSHIP—ACT OF
PARTNER IS ACT OF ALL PARTNERS

An act or omission of a partner within the scope of the partnership business is the act or
omission of all partners.
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4.15 GENERAL PARTNERSHIP—LIABILITY OF PARTNER—
NO ISSUE AS TO PARTNERSHIP, AGENCY, OR SCOPE OF AUTHORITY

The defendants [names of partners]| are partners. [Name of partner] was acting on behalf
of the partnership and within the scope of authority. Therefore, if you decide for the plaintiff,
your verdict must be against all of the partners.
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4.16 PARTNERSHIP—EXISTENCE ADMITTED—
SCOPE OF PARTNERSHIP BUSINESS IN ISSUE—EFFECT

The defendant [name of acting partner] and the defendant [name of nonacting partner]
are partners.

It is denied that [name of acting partner] was acting within the scope of the partnership
business.

If the defendant [name of acting partner] was acting within the scope of the partnership
business, and if you find against [name of acting partner], then you must find against [both] [all]
defendants.

If you find for [name of acting partner], then you must find for [all] [both] defendants.

If you find against [name of acting partner], but you do not find that [name of acting
partner| was acting within the scope of the partnership business, then you must find for the
defendant [name of nonacting partner).
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4.17 PARTNERSHIP—EXISTENCE OF
PARTNERSHIP IN ISSUE—EFFECT

The defendant [name of acting partner] and the defendants [names of nonacting
partners] are sued as partners.

It is denied that any partnership existed.

If you find that [name of acting partner| and [names of nonacting partners] were partners
and that [acting partner] was acting within the scope of the partnership business, and if you find
against [acting partner], then you must find against [both] [all] defendants.

If you find against [name of acting partner], but you either find there was no partnership
or that [name of acting partner] was not acting within the scope of the partnership business,
then, in either case, you must find for the defendants [names of nonacting partners].

If you find for [acting partner], then you must find for [both] [all] of the defendants.
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5. DAMAGES

Instruction

5.1 Damages—Proof

5.2 Measures of Types of Damages

53 Damages—Mitigation

5.4  Damages Arising in the Future—Discount to Present Cash Value
5.5 Punitive Damages

5.6  Nominal Damages
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5.1 DAMAGES—PROOF

It is the duty of the Court to instruct you about the measure of damages. By instructing
you on damages, the Court does not mean to suggest for which party your verdict should be
rendered.

If you find for the plaintiff [on the plaintiff’s  claim], you must determine the
plaintiff’s damages. The plaintiff has the burden of proving damages by a preponderance of the
evidence. Damages means the amount of money that will reasonably and fairly compensate the
plaintiff for any injury you find was caused by the defendant. You should consider the
following:

[Here insert types of damages. See Instruction 5.2 (Measures of Types of Damages)]

It is for you to determine what damages, if any, have been proved.

Your award must be based upon evidence and not upon speculation, guesswork or
conjecture.

Comment

If liability is not disputed, this instruction should be modified accordingly.
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5.2 MEASURES OF TYPES OF DAMAGES
In determining the measure of damages, you should consider:
[The nature and extent of the injuries;]

[The [disability] [disfigurement] [loss of enjoyment of life] experienced [and which with
reasonable probability will be experienced in the future];]

[The [mental,] [physical,] [emotional] pain and suffering experienced [and which with
reasonable probability will be experienced in the future];]

[The reasonable value of necessary medical care, treatment, and services received to the
present time; |

[The reasonable value of necessary medical care, treatment, and services which with
reasonable probability will be required in the future;]

[The reasonable value of [wages] [earnings] [earning capacity] [salaries] [employment]
[business opportunities] [employment opportunities] lost to the present time;]

[The reasonable value of [wages] [earnings] [earning capacity] [salaries] [employment]
[business opportunities] [employment opportunities] which with reasonable probability will be

lost in the future;]

[The reasonable value of necessary [household help] [services other than medical] [and]
[expenses] [ ] required to the present time; |

[The reasonable value of necessary [household help] [services other than medical] [and]
[expenses] [ ] which with reasonable probability will be required in the future;]

[The reasonable value of necessary repairs to any property which was damaged; |

[The difference between the fair market value of any damaged property immediately
before the occurrence and its fair market value immediately thereafter;] [and]

[The reasonable value of necessary repairs to any property which was damaged plus the
difference between the fair market value of the property immediately before the occurrence and
its fair market value after it is repaired. ]

[The lesser of the following:

1. the reasonable cost of necessary repairs to any property which was damaged plus

the difference between the fair market value of the property immediately before

the occurrence and its fair market value after it is repaired; or

92



2. the difference between the fair market value of the property immediately before
the occurrence and the fair market value of the unrepaired property immediately
after the occurrence.]

[Such sum as will reasonably compensate for any loss of use of any damaged property
during the time reasonably required for its [repair] [replacement].]

Comment

Insert only the appropriate bracketed items into Instruction 5.1 (Damages—Proof).
Additional paragraphs may have to be drafted to fit other types of damages. Particular claims
may have special rules on damages. See, e.g., Instruction 7.11 (Maintenance and Cure), 11.7A
(Age Discrimination—Damages—Back Pay—Mitigation), and 11.7B (Age
Discrimination—Damages—Willful Discrimination—Liquidated Damages).

Punitive and compensatory damages are subject to caps in Title VII cases. See 42 U.S.C.
1981a(b)(3). Regarding the amount of damages available under Title VII, see Gotthardt v. Nat’l
R.R. Passenger Corp., 191 F.3d 1148 (9th Cir.1999). The cap does not apply to front pay and
back pay. See Pollard v. E.I. du Pont de Nemours & Co., 532 U.S. 843, 848 (2001). See also
Caudle v. Bristow Optical Co., 224 F.3d 1014, 1020 (9th Cir.2000) (includes the definition of
front pay and back pay); Introductory Comment to Chapter 10.

In Title VII and ADA cases, the court, not the jury, determines the amount of back pay.

Lutz v. Glendale Union High School, 403 F.3d 1061, 1069 (9th Cir.2005); see also Albemarle
Paper Co. v. Moody, 422 U.S. 405, 415-16 (1975).
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5.3 DAMAGES—MITIGATION

The plaintiff has a duty to use reasonable efforts to mitigate damages. To mitigate means
to avoid or reduce damages.

The defendant has the burden of proving by a preponderance of the evidence:

I. that the plaintiff failed to use reasonable efforts to mitigate damages; and
2. the amount by which damages would have been mitigated.
Comment

As to mitigation of damages in an action under the Age Discrimination in Employment
Act, see Instruction 11.7A (Age Discrimination—Damages—Back Pay—Mitigation).
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5.4 DAMAGES ARISING IN THE FUTURE—DISCOUNT TO
PRESENT CASH VALUE

[Any award for future economic damages must be for the present cash value of those
damages.]

[Noneconomic damages [such as] [pain and suffering] [disability] [disfigurement] [and]
[ ] are not reduced to present cash value.]

Present cash value means the sum of money needed now, which, when invested at a
reasonable rate of return, will pay future damages at the times and in the amounts that you find
the damages [will be incurred] [or] [would have been received].

The rate of return to be applied in determining present cash value should be the interest
that can reasonably be expected from safe investments that can be made by a person of ordinary
prudence, who has ordinary financial experience and skill. [You should also consider decreases
in the value of money which may be caused by future inflation. ]

Comment
There must be evidence to support this instruction. See Monessen Southwestern Ry. Co.

v. Morgan, 486 U.S. 330, 33942 (1988). See also Passantino v. Johnson & Johnson Consumer
Prods., Inc. 212 F.3d 493, 508-09 (9th Cir.2000).

95



5.5 PUNITIVE DAMAGES

If you find for the plaintiff, you may, but are not required to, award punitive damages.
The purposes of punitive damages are to punish a defendant and to deter similar acts in the
future. Punitive damages may not be awarded to compensate a plaintiff.

The plaintiff has the burden of proving by [a preponderance of the evidence] [clear and
convincing evidence] that punitive damages should be awarded, and, if so, the amount of any
such damages.

You may award punitive damages only if you find that the defendant’s conduct that
harmed the plaintiff was malicious, oppressive or in reckless disregard of the plaintiff’s rights.
Conduct is malicious if it is accompanied by ill will, or spite, or if it is for the purpose of injuring
the plaintiff. Conduct is in reckless disregard of the plaintiff’s rights if, under the circumstances,
it reflects complete indifference to the plaintiff’s safety or rights, or if the defendant acts in the
face of a perceived risk that its actions will violate the plaintiff’s rights under federal law. An
act or omission is oppressive if the defendant injures or damages or otherwise violates the rights
of the plaintiff with unnecessary harshness or severity, such as by the misuse or abuse of
authority or power or by the taking advantage of some weakness or disability or misfortune of
the plaintiff.

If you find that punitive damages are appropriate, you must use reason in setting the
amount. Punitive damages, if any, should be in an amount sufficient to fulfill their purposes but
should not reflect bias, prejudice or sympathy toward any party. In considering the amount of
any punitive damages, consider the degree of reprehensibility of the defendant’s conduct [,
including whether the conduct that harmed the plaintiff was particularly reprehensible because it
also caused actual harm or posed a substantial risk of harm to people who are not parties to this
case. You may not, however, set the amount of any punitive damages in order to punish the
defendant for harm to anyone other than the plaintiff in this case].

[In addition, you may consider the relationship of any award of punitive damages to any
actual harm inflicted on the plaintift.]

[Punitive damages may not be awarded against .] [You may impose punitive
damages against one or more of the defendants and not others, and may award different amounts
against different defendants.] [Punitive damages may be awarded even if you award plaintiff
only nominal, and not compensatory, damages. ]

Comment

Punitive damages are not available in every case. For example, punitive damages are not
available against municipalities, counties, or other governmental entities unless expressly
authorized by statute. City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 259-71 (1981).
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Punitive damages may, however, be available against governmental employees acting in their
individual capacities. See Monell v. New York City Dept. of Soc. Services, 436 U.S. 658 (1978);
City of Newport, 453 U.S. at 254. In diversity cases, look to state law for an appropriate
instruction.

Whether and under what criterion punitive damages are available depends upon the
substantive standards applicable to the underlying claim for relief, and, therefore, the third
paragraph of this instruction should be modified accordingly.

As to Title VII claims, an employer may be liable for punitive damages when the
employer “discriminate[s] in the face of a perceived risk that its actions will violate federal law.”
Passantino v. Johnson & Johnson Consumer Products, Inc., 212 F.3d 493, 514-15 (9th Cir.
2000) (citing Kolstad v. American Dental Ass 'n., 527 U.S. 526, 536 (1999). See also Caudle v.
Bristol Optical Co., 224 F.3d 1014, 1026-27 (9th Cir.2000). Punitive and compensatory
damages are subject to caps in Title VII cases. See 42 U.S.C. 1981a(b)(3).

As to Section 1983 claims, “i]t is well-established that a 'jury may award punitive
damages . . . either when a defendant’s conduct was driven by evil motive or intent, or when it
involved a reckless or callous indifference to the constitutional rights of others.”” Morgan v.
Woessner, 997 F.2d 1244, 1255 (9th Cir.1993). In Dang v. Cross, the Ninth Circuit held this
“"statement of the law of punitive damages is incomplete, however. The standard for punitive
damages under § 1983 mirrors the standard for punitive damages under common law tort cases.

[M]alicious, wanton, or oppressive acts or omissions are within the boundaries of
traditional tort standards for assessing punitive damages and foster ‘deterrence and punishment
over and above that provided by compensatory awards.” ... Such acts are therefore all proper
predicates for punitive damages under § 1983.” 422 F.3d 800, 807 (9th Cir. 2005) (citing Smith
v. Wade, 416 U.S. 30, 49(1983)). The Dang court held it was reversible error to decline to
instruct that “oppressive acts” were an alternative basis for punitive damages in a Section 1983
case.

Similarly, punitive damages claims arising under state law are subject to state law
standards for recovery which should be reflected in a modified jury instruction. See, e.g.,
Coughlin v. Tailhook Ass'n, 112 F.3d 1052, 1056 (9th Cir. 1997).

Whether punitive damages need to be proved by a preponderance of the evidence or clear
and convincing evidence also depends on the standards applicable to the underlying claim for
relief. For example, several states in the Ninth Circuit require proof by clear and convincing
evidence before punitive damages are awarded on a state law claim. On the other hand, a
preponderance of the evidence standard has been upheld for punitive damages in certain federal
claims. See, e.g., In re Exxon Valdez, 270 F.3d 1215, 1232 (9th Cir.2001) (preponderance
standard applies to punitive damages claim in maritime case, citing Pac. Mut. Life Ins. Co. v.
Haslip, 499 U.S. 1,23 n.11 (1991)).

If punitive damages are available and evidence of defendant’s financial condition is
offered in support of such damages, a limiting instruction may be appropriate. See Instruction
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1.8 (Evidence for Limited Purpose) and numbered paragraph (3) in Instruction 1.7 (What Is Not
Evidence).

Regarding degree of reprehensibility and punitive damages generally, see Philip Morris
USA v.Williams 127 S. Ct. 1057, 1063 (2007), BMW of N. Am., Inc. v. Gore, 517 U.S. 559
(1996), Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1 (1991); see also Morgan v. Woessner, 997
F.2d 1244,1256 (9th Cir.1993) (“Haslip said that instructions should be fashioned to describe the
proper purposes of punitive damages so that the jury understands that punitive damages are not
to compensate the plaintiff, but to punish the defendant and to deter the defendant and others
from such conduct in the future.”). See also White v. Ford Motor Co., 500 F.3d 963, 972 (9th
Cir. 2007) (trial court’s failure to give a “harm to nonparties” instruction violated due process
and was reversible error after Williams). Bracketed language in the fourth paragraph of the
instruction addresses this requirement when evidence concerning harm to nonparties is admitted
on the issue of degree of reprehensibility.

Regarding whether to instruct the jury concerning the relationship of any award of
punitive damages to compensatory damages, the Ninth Circuit noted in White v. Ford Motor Co.
that this inquiry “is markedly different from the jury’s determination of a specific amount of
punitive damages; its purpose is to aid in ascertaining the constitutional ceiling. Unlike the
initial damage calculation, determining the constitutional ceiling on a punitive damage award is
a question of law, properly reserved for the court.” 500 F. 3d at 974 (emphasis original). The
court also observed that, although “states are certainly free to incorporate the reasonable
relationship concept into jury instructions, . . . it is also constitutionally permissible for a district
court to delay the reasonable relationship inquiry until the judge’s post-verdict review.” Id. at
974. Because Nevada chose the latter course, it was not error in White for the district court to
decline a “relationship inquiry” instruction. /d.

Regarding the constitutional, due process issues involved in the “relationship inquiry,”
see State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 425 (2003), referring to Gore and
Haslip and stating that “[s]ingle-digit multipliers are more likely to comport with due process,
while still achieving the State’s goals of deterrence and retribution, than awards with ratios in
range of 500 to 1, or, in this case, of 145 to 1.”. In State Farm, the Court went on to say that
“because there are no rigid benchmarks that a punitive damages award may not surpass, ratios
greater than those we have previously upheld may comport with due process where ‘a
particularly egregious act has resulted in only a small amount of economic damages.”” Id.
(quoting Gore, 517 U.S. at 582.) For an application of the State Farm ratio principles in the
context of a 42 U.S.C. § 1981 case, see Bains LLC v. Arco Prods. Co., 405 F.3d 764, 774-77 (9th
Cir.2005). But see, Exxon Shipping Co. v. Baker, _ U.S. 128 S. Ct. 2605 (2008)
(applying federal maritime common law to conclude punitive damages could not exceed 1:1

ratio in maritime cases).
Approved 7/2008
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5.6 NOMINAL DAMAGES

The law which applies to this case authorizes an award of nominal damages. If you find
for the plaintiff but you find that the plaintiff has failed to prove damages as defined in these
instructions, you must award nominal damages. Nominal damages may not exceed one dollar.

Comment
Nominal damages are not available in every case. The court must determine whether
nominal damages are permitted. See, e.g., Chew v. Gates, 27 F.3d 1432, 1437 (9th Cir.1994)
(Section 1983 action), cert. denied, 513 U.S. 1148 (1995); Parton v. GTE North, Inc., 971 F.2d
150, 154 (8th Cir.1992) (Title VII action).

Regarding cases brought under 42 U.S.C. § 1983, see George v. City of Long Beach, 973
F.2d 706 (9th Cir.1992); Floyd v. Laws, 929 F.2d 1390, 1401 (9th Cir.1991).
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6. FEDERAL EMPLOYERS’ LIABILITY ACT

Instruction

6.1 Preliminary Jury Instruction—For Federal Employers’ Liability Act (45 U.S.C. §§ 51 and
53)

6.2 FELA—Elements and Burden of Proof

6.3 FELA—Negligence Defined

6.4  FELA—Causation

6.5 FELA—PIlaintiff’s Compliance With Defendant’s Request or Directions

6.6  FELA—Damages (Comment only)

6.7 FELA—PIlaintiff’s Negligence—Reduction of Damages (45 U.S.C. § 53)
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6.1 PRELIMINARY JURY INSTRUCTION—FOR FEDERAL EMPLOYERS’
LIABILITY ACT
(45 U.S.C. §§ 51 AND 53)

The plaintiff, [name of plaintiff], claims that while [he] [she] was employed by the
defendant, [name of defendant], a railroad, [he] [she] suffered an injury caused by the negligence
of the defendant. The defendant denies the plaintiff’s claim. To help you understand the
evidence while it is being presented, I will now explain some of the legal terms you will hear
during this trial.

Negligence is the failure to use reasonable care. Reasonable care is the degree of care
that a reasonably prudent person would use under like circumstances. Someone can be negligent
by doing something that a reasonably prudent person would not have done, or by failing to do
something that a reasonably prudent person would have done.

It is not enough, however, that someone be negligent because to be held responsible for
an injury the person’s negligence must also have been a cause of the injury. To be a cause of an
injury, the negligence must have played some part, no matter how small, in bringing that injury
about.

The plaintiff claims that the defendant should be required to pay damages because its
negligence was a cause of an injury suffered by the plaintiff. It is the plaintiff’s burden to prove
that by a preponderance of the evidence. The defendant, on the other hand, claims that the
plaintiff was negligent and that the plaintiff’s own negligence was a cause of the claimed injury.
The defendant has the burden of proving that by a preponderance of the evidence.

Should you determine that negligence of both the plaintiff and the defendant were causes
of an injury, then you will determine the percentage of fault attributable to the plaintiff.

Comment

This preliminary instruction may be given at the beginning of trial. The judge should be
certain that the jury understands that after the jury calculates any percentage of fault attributable
to the plaintiff, the court will deduct that percentage from any award of damages. See
Instruction 6.7 (Plaintiff’s Negligence—Reduction of Damages (45 U.S.C. § 53)).

The right to sue under FELA is limited to employees of a railroad common carrier
engaged in interstate commerce. Forrester v. Am. Dieselectric, Inc., 255 F.3d 1205, 1210 n.2
(9th Cir.2001). No claim for relief is available under FELA against individuals. Rivera v. Nat’l
R.R. Passenger Corp., 331 F.3d 1074, 1081 (9th Cir.2003).
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6.2 FELA—ELEMENTS AND BURDEN OF PROOF
[On the plaintiff’s claim,] the plaintiff has the burden of proving both of the
following elements by a preponderance of the evidence:
1. the defendant was negligent; and
2. the defendant’s negligence was a cause of an injury to the plaintiff.
If you find that the plaintiff has proved both of these elements, your verdict should be for
the plaintiff. If, on the other hand, the plaintiff has failed to prove either of these elements, your

verdict should be for the defendant.

The defendant has the burden of proving both of the following elements by a
preponderance of the evidence:

1. the plaintiff was negligent; and
2. the plaintiff’s negligence was a cause of the plaintiff’s own injury.

If you find that the defendant has proved both of these elements, you must reduce the
percentage of fault attributable to the plaintiff.

Comment
This instruction assumes the usual situation where the parties have stipulated that the
defendant is a common carrier covered by the FELA and that the plaintiff was injured in the
scope and course of employment with the defendant. If these issues are in dispute, the

instruction must be modified accordingly.

Use the second half of this instruction in conjunction with Instruction 6.7
(FELA—PIaintiff’s Negligence—Reduction of Damages).
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6.3 FELA—NEGLIGENCE DEFINED

Negligence is the failure to use reasonable care. Reasonable care is the degree of care
that reasonably prudent persons would use under like circumstances to avoid injury to
themselves or others. Negligence is the doing of something which a reasonably prudent person
would not do, or the failure to do something which a reasonably prudent person would do, under
like circumstances.
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6.4 FELA—CAUSATION
Negligence is a cause of an injury if it played any part, no matter how slight, in bringing

about the injury or damage, even if the negligence operated in combination with the acts of
another, or in combination with some other cause.
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6.5 FELA—PLAINTIFF’S COMPLIANCE WITH DEFENDANT’S REQUEST OR
DIRECTIONS

The plaintiff is not negligent simply because the plaintiff, upon the request or direction of

the defendant, worked at a dangerous job, or in a dangerous place, or under dangerous
conditions.
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6.6 FELA—DAMAGES
Comment

See Instructions 5.1 (Damages—Proof), 5.2 (Measures of Types of Damages), 5.3
(Damages—Mitigation), and 5.4 (Damages Arising in the Future—Discount to Present Cash
Value).

In those cases under FELA where damages are recoverable arising out of the fear of
contracting cancer, the Supreme Court has held that it is reversible error to refuse an instruction
that such fear must be “genuine and serious.” CSX Transportation v. Thurston Hensley, 129 S.
Ct. 2139 (U.S. 2009).
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6.7 FELA—PLAINTIFF’S NEGLIGENCE—
REDUCTION OF DAMAGES
(45 U.S.C. § 53)

If you decide that the plaintiff was negligent and that the plaintiff’s negligence was a
cause of [his] [her] injury you must then decide to what extent [his] [her] injury was caused by
the plaintiff’s negligence. This should be fixed as a percentage—for example, 10%, 50%, 90%.
The percentage of the plaintiff’s negligence, if any, is for you to decide. You must then write
that percentage on the appropriate place on the verdict form. Do not make any reduction in the
amount of damages that you award to the plaintiff. I will reduce the damages that you award by
the percentage of negligence that you assign to the plaintiff.

Comment

Under FELA, the same standard of causation applies to a plaintiff’s comparative
negligence as to defendant’s negligence. Norfolk Southern Ry. Co. v. Sorrell, 127 S. Ct. 799,
802 (2007).

For a discussion applying the FELA comparative negligence doctrine in a Jones Act case,
see Kopczynski v. The Jacqueline, 742 F.2d 555, 558 (9th Cir.1984), cert. denied, 471 U.S. 1136
(1985).

The traditional defense of assumption of risk is barred under FELA and cannot be
revived in the form of comparative negligence. See Taylor v. Burlington N. R.R. Co., 787 F.2d
1309, 1316-17 (9th Cir.1986).

For an example of a verdict form for use in FELA cases, see below:

SUGGESTED VERDICT FORM
1. Do you find that the plaintiff has proved by a preponderance of the evidence:
A. That the defendant was negligent?
Answer YES or NO

If you answered NO to Question No. 1.A., do not answer the remaining questions. Sign

and date the verdict form and notify the bailiff. If you answered YES to Question No. 1.A.,

proceed to Question No. 1.B.

B. That the defendant’s negligence was a cause of injury or damage to the
plaintiff?

Answer YES or NO
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If you answered NO to Question No. 1.B., do not answer the remaining questions. Sign
and date the verdict form and notify the bailiff. If you answered YES to Question No. 1.B.,
proceed to Question No. 2.
2. Do you find that the defendant has proved by a preponderance of the evidence:
A. That the plaintiff was also negligent?
Answer YES or NO

If you answered NO to Question No. 2.A., proceed to Question No. 4. If you answered
YES to Question No. 2.A., proceed to Question No. 2.B.

B. That the plaintiff’s own negligence was a cause of the plaintiff’s injury or
damage?

Answer YES or NO

If you answered NO to Question No. 2.B., proceed to Question No. 4. If you answered
YES to Question No. 2.B., proceed to Question No. 3.

3. What proportion or percentage of the plaintiff’s injury or damage do you find by a
preponderance of the evidence to have been caused by the negligence of the
respective parties?

Answer in Terms of Percentages

The defendant %
The plaintiff %

Note: The total of the percentages given in your answer should equal
100%.

Proceed to Question No. 4
4. If you answered YES to Question Nos. 1A and 1.B, what sum of money do you
find from a preponderance of the evidence to be the total amount of the plaintift’s

damages (do not reduce any amount by percentages found in Question No. 3)?

(a) Lost wages and benefits
to date of trial $

(b) Lost wages and benefits

in the future [reduced to
present value] $
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DATED:

(©)

(d)

(e)

®

Medical and hospital expenses
incurred in the past $

Medical and hospital expenses
likely to be incurred in the future

[reduced to present value] $

Mental and emotional humiliation
or pain and anguish $

Physical pain and suffering $

PRESIDING JUROR
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7. JONES ACT AND OTHER ADMIRALTY CLAIMS

Instruction

Introductory Comment

7.1 Seaman Status

7.2 Jones Act Negligence Claim—Elements and Burden of Proof

7.3 Jones Act Negligence Claim—Negligence Defined

7.4  Jones Act Negligence Claim—Causation Defined

7.5 Unseaworthiness Claim—Elements and Burden of Proof

7.6  Unseaworthiness Defined

7.7  Unseaworthiness—Causation Defined

7.8 Jones Act Negligence or Unseaworthiness—Damages—Proof (Comment only)

7.9 Jones Act Negligence or Unseaworthiness—Plaintiff’s Negligence—Reduction of
Damages

7.10  Jones Act Negligence or Unseaworthiness—Plaintiff’s Compliance With Defendant’s
Request or Directions

7.11 Maintenance and Cure—Elements and Burden of Proof

7.12  Maintenance and Cure—Willful or Arbitrary Failure to Pay

Introductory Comment

These instructions are for use in an action for negligence under the Jones Act, 46 U.S.C.
§ 30104, and under the general maritime law for unseaworthiness and for maintenance and cure.
A plaintiff must be a “seaman” in order to recover under any of these theories, and therefore
Instruction 7.1 is a threshold instruction on seaman status. Instructions 7.2—7.4 pertain to Jones
Act negligence claims, Instructions 7.5—7.7 pertain to claims under the doctrine of
unseaworthiness, Instructions 7.8—7.10 pertain to damages under both Jones Act negligence and
unseaworthiness, and Instructions 7.11 and 7.12 pertain to claims and damages under the
doctrine of maintenance and cure. While a right to trial by jury does not attach to claims for
unseaworthiness or maintenance and cure standing alone, as those claims sound in admiralty, a
jury may determine those claims when brought in conjunction with a Jones Act negligence claim
at law to which a right to trial by jury is permitted. 1 Thomas J. Schoenbaum, ADMIRALTY AND
MARITIME LAW § 6-25 (4th Ed. 2004).
Definitions of “crew member,” “vessel,” “in the course of employment,” and “in the
service of the vessel” are not included because of the infinite variety of situations that arise. For
assistance in dealing with these terms, it is preferable to refer to cases with fact patterns similar
to the case under consideration. See, e.g., Chandris, Inc. v. Latsis, 515 U.S. 347 (1995)
(discussing “crew member,” and “vessel”); Martinez v. Signature Seafoods Inc., 303 F.3d 1132,
1135-37 (9th Cir.2002) (discussing “vessel in navigation”); Stewart v. Dutra Construction Co.,
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543 U.S. 481, 489-97 (2005) (discussing “vessel” under the Longshore and Harbor Workers’
Compensation Act).
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7.1 SEAMAN STATUS

The plaintiff seeks recovery against the defendant under the Jones Act for negligence.
[[He] [She] also seeks recovery under [general maritime law for unseaworthiness] [and]
[maintenance and cure].] Only a “seaman” can bring these claims. The parties dispute whether
or not the plaintiff was employed as a seaman.

The plaintiff must prove that [he] [she] was a “seaman” in order to recover. To prove
seaman status, the plaintiff must prove the following elements by a preponderance of the
evidence:

1. the plaintiff contributed to the mission or operation of [a vessel] [an identifiable
group of vessels] in navigation, whether underway or at anchor; and

2. the plaintiff had an employment-related connection to [the vessel] [an identifiable
group of vessels] which was substantial in terms of both duration and nature.

The phrase “vessel in navigation™ is not limited to traditional ships or boats, but includes
every type of watercraft or artificial contrivance used, or practically capable of being used, as a
means of transportation on water.

The phrase “substantial in duration” means that the plaintiff’s connection to [the vessel]
[an identifiable group of vessels] must be more than merely sporadic, temporary, or incidental.

The phrase “substantial in nature” means that it must regularly expose [him] [her] to the
special hazards and disadvantages that are characteristic of a seaman’s work.

Comment

In order to recover for negligence under the Jones Act, under the doctrine of
unseaworthiness, or under a claim for maintenance and cure, the plaintiff must be a “seaman”
and must satisfy a two-element test. See Harbor Tug & Barge Company v. Papai, 520 U.S. 548,
554 (1997); Chandris, Inc. v. Latsis, 515 U.S. 347, 355 (1995); Gizoni v. Southwest Marine Inc.,
56 F.3d 1138, 1141 (9th Cir.1995). The seaman inquiry is a mixed question of law and fact, and
when necessary, should be submitted to the jury. Delange v. Dutra Construction Co., 183 F.3d
916, 919 (9th Cir.1999). The Jones Act does not define the term “seaman,” and the issue of who
is or is not covered by the statute has been repeatedly considered by the Supreme Court since
1991. See McDermott Int’l. v. Wilander, 498 U.S. 337 (1991); Southwest Marine Inc. v. Gizoni,
502 U.S. 81 (1991); Chandris, 515 U.S. 347; Papai, 520 U.S. 548; Stewart v. Dutra
Construction Co., 543 U.S. 481 (2005). In defining the prerequisites for Jones Act coverage, the
Supreme Court has found it preferable to focus upon the essence of what it means to be a seaman
and to reject detailed tests that tend to become ends in and of themselves. “The Jones Act
remedy is reserved for sea-based maritime employees whose work regularly exposes them to the
special hazards and disadvantages to which they who go down to sea in ships are subjected.”
Chandris, 515 U.S. at 369-70. In Chandris, the Court said the essential test for seaman status
“comprises two basic elements: The worker’s duties must contribute to the function of the vessel
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or to the accomplishment of its mission, and the worker must have a connection to a vessel in
navigation (or an identifiable group of vessels) that is substantial in terms of both its duration
and its nature.” Id. at 376.

The Supreme Court has cautioned against using a “snapshot” test, and admonishes that
plaintiff’s seaman status must be determined in the context of his or her “overall employment”
with the defendant employer. Chandris, 515 U.S. at 366—67. In the Court’s view, the total
circumstances of an individual’s employment must be weighed to determine whether he or she
had a sufficient relation to the navigation of vessels and the perils attendant thereon. The
duration of a worker’s connection to a vessel and the nature of the worker’s activities, taken
together, determine whether a maritime employee is a seaman because the ultimate inquiry is
whether the worker in question is a member of the vessel’s crew or simply a land-based
employee who happens to be working on the vessel at a given time. Id. at 369-70. The Court
has also identified an appropriate rule of thumb for applying the temporal or durational
requirement in the ordinary case: “A worker who spends less than about 30 percent of his time
in the service of a vessel in navigation should not qualify as a seaman under the Jones Act.” Id.
at 371.

A plaintiff may be entitled to an instruction on the fleet seaman doctrine if it has some
foundation in the evidence. Gizoni, 56 F.3d at 1141 (“Under the fleet doctrine, one can acquire
‘seaman status’ through permanent assignment to a group of vessels under common ownership
or control.”).

The Longshore and Harbor Workers’ Compensation Act (LHWCA) excludes from its
coverage ‘““a master or member of a crew of any vessel.” 33 U.S.C. § 902(3)(G). Masters and
crew members are entitled to sue under the Jones Act and the doctrine of unseaworthiness. A
non-seaman is limited to the remedies of the LHWCA.
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7.2 JONES ACT NEGLIGENCE CLAIM—ELEMENTS AND BURDEN OF PROOF
(46 U.S.C. § 30104)

On the plaintiff’s Jones Act negligence claim, the plaintiff has the burden of proving the
following elements by a preponderance of the evidence:

1. the plaintiff was a seaman;
2. the defendant was negligent; and
3. the defendant’s negligence was a cause of the injury or damage to the plaintiff.

If you find the plaintiff has proved the elements on which [he] [she] has the burden of
proof, your verdict should be for the plaintiff. If, on the other hand, the plaintiff has failed to
prove any of these elements, your verdict should be for the defendant.

Comment

For a discussion of the elements of a Jones Act negligence claim, see In re Hechinger,
890 F.2d 202, 208 (9th Cir.1989) (“To recover under a Jones Act claim, a plaintiff has the
burden of establishing by a preponderance of the evidence, negligence on the part of his
employer ... [and] that the act of negligence was a cause, however slight, of his injuries.”
(quotations and citation omitted)), cert. denied, 498 U.S. 848 (1990). Cf. Mohn v. Marla Marie,
Inc., 625 F.2d 900 (9th Cir.1980). The Jones Act extends to a seaman the statutory rights
accorded railway employees under the Federal Employers’ Liability Act (FELA), 45 U.S.C. §
51, et seq., and courts may look to cases decided under FELA in construing the Jones Act. Lies
v. Farrell Lines, Inc., 641 F.2d 765, 770 (9th Cir.1981). For FELA instructions, see Chapter 6
(“Federal Employers’ Liability Act”).
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7.3 JONES ACT NEGLIGENCE CLAIM—NEGLIGENCE DEFINED

Negligence under the Jones Act is the failure to use reasonable care. Reasonable care is
the degree of care that reasonably prudent persons would use under like circumstances to avoid
injury to themselves or others. Negligence is the doing of something that a reasonably prudent
person would not do, or the failure to do something that a reasonably prudent person would do,
under the circumstances.
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7.4 JONES ACT NEGLIGENCE CLAIM—CAUSATION DEFINED

Negligence under the Jones Act is a cause of an injury if it played any part, no matter
how slight, in bringing about the injury or damage, even if the negligence operated in
combination with the acts of another, or in combination with some other cause.

Comment

See Ribitzki v. Canmar Reading & Bates, Ltd. Partnership, 111 F.3d 658, 662 (9th
Cir.1997) (“even the slightest negligence” is sufficient to support a Jones Act finding of
negligence) (citing Havens v. F/T Polar Mist, 996 F.2d 215, 218 (9th Cir.1993)). This test is
often described as a “featherweight causation standard” and allows a seaman to survive summary
judgment by presenting even the slightest proof of causation. Ribitzki, 111 F.3d at 664.

The causal requirements for Jones Act negligence and under the doctrine of
unseaworthiness are different. See Lies v. Farrell Lines, 641 F.2nd 765, 769 n.7 (9th Cir.1981).
Separate causation instructions, therefore, will be necessary where both claims for relief are
asserted.
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7.5 UNSEAWORTHINESS CLAIM—ELEMENTS AND BURDEN OF PROOF

On the plaintiff’s unseaworthiness claim, the plaintiff has the burden of proving the
following elements by a preponderance of the evidence:

1. the plaintiff was a seaman;
2. the [name of vessel] was unseaworthy; and
3. the unseaworthy condition was a cause of an injury or damage to the plaintiff.

If you find the plaintiff has proved all the elements on which [he] [she] has the burden of
proof, your verdict should be for the plaintiff. If, on the other hand, the plaintiff has failed to
prove any of these elements, your verdict should be for the defendant.

Comment

“A shipowner has an absolute duty to furnish a seaworthy ship.” Mitchell v. Trawler
Racer, Inc., 362 U.S. 539, 549 (1960). A seaworthy ship is one reasonably fit for its intended
use. Ribitzki v. Canmar Reading & Bates, Ltd. Partnership, 111 F.3d 658 (9th Cir.1997).

See also Comment to Instruction 7.6 (Unseaworthiness Defined).
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7.6 UNSEAWORTHINESS DEFINED

A vessel owner has a duty to provide and maintain a seaworthy vessel. [That duty cannot
be delegated to anyone else.]

A vessel is seaworthy if the vessel and all of its parts and equipment are reasonably fit for
their intended purpose [and it is operated by a crew reasonably adequate and competent for the
work assigned].

A vessel is unseaworthy if the vessel, or any of its parts or equipment, is not reasonably
fit for its intended purpose [or if its crew is not reasonably adequate or competent to perform the
work assigned].

A vessel owner has a duty to provide adequate safety equipment for the vessel.
However, the owner of the vessel is not required to furnish an accident-free ship. A vessel
owner is not called on to have the best parts and equipment, or the finest of crews, but is required
to have what is reasonably proper and suitable for its intended use, and a crew that is reasonably
competent and adequate.

Comment

For a definition of a seaworthy vessel, see Ribitzki v. Canmar Reading & Bates, Ltd.
Partnership, 111 F.3d 658, 664 (9th Cir.1997) and Havens v. F/T Polar Mist, 996 F.2d 215,
217-18 (9th Cir.1993).

A shipowner has the duty to a seaman employed on the ship to furnish a vessel and
appurtenances which are reasonably fit for their use. This includes maintaining a ship’s
equipment in proper operating condition. The failure of a piece of equipment under proper and
expected use is sufficient to establish unseaworthiness. Lee v. Pacific Far E. Line, 566 F.2d 65,
67 (9th Cir.1977). But see Mitchell v. Trawler Racer, 362 U.S. 539, 550 (1960) (no obligation to
furnish accident-free ship).

A vessel may be unseaworthy because of “defective” crew members. Pashby v.

Universal Dredging Corp., 608 F.2d 1312, 1313—-14 (9th Cir.1979) (violent or assaultive crew
members may make vessel unseaworthy).
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7.7 UNSEAWORTHINESS—CAUSATION DEFINED

The definition of causation for the plaintiff's unseaworthiness claim is different from that
for the Jones Act negligence claim.

Unseaworthiness is a cause of injury or damage if it was a substantial factor in bringing
about injury or damage.

Comment

A different test for causation applies to an unseaworthiness claim as compared to a Jones
Act negligence claim. See Ribitzki v. Canmar Reading & Bates, Ltd. Partnership, 111 F.3d 658,
665 (9th Cir.1997) (causation is established for an unseaworthiness claim by showing the
condition was a “substantial factor” in causing the injury). Where both Jones Act negligence
and unseaworthiness claims exist, the court should instruct on the causal requirements for each.
See Lies v. Farrell Lines, 641 F.2d 765, 769 n.7 (9th Cir.1981).
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7.8 JONES ACT NEGLIGENCE OR UNSEAWORTHINESS—DAMAGES—PROOF
Comment
See Instruction 5.1 (Damages—Proof).

Punitive damages are not available. See Glynn v. Roy Al Boat Management Corp., 57
F.3d 1495, 1505 (9th Cir.1995), cert. denied, 516 U.S. 1046 (1996).

The collateral source rule applies in cases brought under the Jones Act. See Folkestad v.
Burlington N., Inc., 813 F.2d 1377, 1380 n.3 (9th Cir.1987) (citing Gypsum Carrier, Inc. v.
Handelsman, 307 F.2d 525 (9th Cir.1962)).

“Maintenance and cure” is a separate general maritime law doctrine, not arising from the
Jones Act or doctrine of unseaworthiness. It is not tied to the period that the plaintiff would have
worked aboard ship, but extends to the point of maximum cure. See Instruction 7.11
(Maintenance and Cure—Elements and Burden of Proof).
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7.9 JONES ACT NEGLIGENCE OR UNSEAWORTHINESS—PLAINTIFF’S
NEGLIGENCE—REDUCTION OF DAMAGES

If you decide that the plaintiff has established by a preponderance of the evidence that the
plaintiff is entitled to recover under [the Jones Act negligence claim] [and/or] [the
unseaworthiness claim], then you must determine whether the plaintiff’s own negligence was a
cause of the plaintiff’s injury or damage. The defendant has the burden of proving by a
preponderance of the evidence that the plaintiff was negligent and that the plaintiff’s negligence
was also a cause of the plaintiff’s injury or damage.

The plaintiff has a duty to use the care which a reasonably prudent person would use
under similar circumstances. The defendant must prove by a preponderance of the evidence that
the plaintiff’s failure to use such care contributed in some way to bringing about the plaintiff’s

injury.

If you decide that the plaintiff was negligent and that the plaintiff’s negligence was a
cause of the plaintiff’s injury, you must then decide to what extent the injury was caused by the
plaintiff’s negligence. This should be fixed as a percentage—for example, 10%, 50%, 90%. The
percentage of the plaintiff’s negligence, if any, is for you to decide. You must then write that
percentage on the appropriate place on the verdict form. Do not make any reduction in the
amount of damages that you award to the plaintiff. I will reduce the damages that you award by
the percentage of negligence that you assign to the plaintiff.

Comment

See 46 U.S.C. § 30104 (common-law rights or remedies in cases of personal injury to
railway employees applies to a seaman injured in the course of employment); 45 U.S.C. § 53
(contributory negligence will not bar a railroad employee from suing the employer for tort
damages).

Section 53 of the Federal Employers’ Liability Act, 45 U.S.C. § 53, which provides for a
reduction in the plaintiff’s damages as a result of the plaintiff’s comparative negligence, is
applicable to actions under both the Jones Act and general maritime law. See Fuszek v. Royal
King Fisheries, 98 F.3d 514, 516 (9th Cir.1996), Kopczynski v. The Jacqueline, 742 F.2d 555,
557-58 (9th Cir.1984), cert. denied, 471 U.S. 1136 (1985). See also Pope & Talbot, Inc. v.
Hawn, 346 U.S. 406, 408—09 (1953) (“admiralty has developed and now follows its own fairer
and more flexible rule which allows such consideration of contributory negligence in mitigation
of damages as justice requires”); Glynn v. Roy Al Boat Management Corp., 57 F.3d 1495 (9th
Cir.1995).

There is no controlling legal authority on the level of plaintiff’s causation required to
trigger a reduction of damages for plaintiff’s negligence. See Instruction 7.4, the““featherweight”
causation instruction for a Jones Act negligence claim (Jones Act Negligence Claim—Causation
Defined) and Instruction 7.7, the “substantial factor” causation instruction for an
unseaworthiness claim (Unseaworthiness—Causation Defined). In the only reported judicial
decision the committee could find that addressed the question directly, R. Bunting v. Sun
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Company, Inc., 434 Pa.Super 404; 643 A.2d 1085 (1994), a Pennsylvania state appellate court
held that a reduction of damages for plaintiff’s negligence under the Jones Act is permitted
where plaintiff is shown to have played any part, no matter how slight, in bringing about the
injury or damage (featherweight causation). See also Norfolk Southern Ry. Co. v. Sorrell, 127 S.
Ct. 799, 802 (2007) (under FELA, the same standard of causation applies to a plaintiff’s
comparative negligence as to defendant’s negligence).

Comparative negligence is not applicable if a seaman is injured as a result of a
defendant’s violation of Coast Guard regulations. See Fuszek v. Royal King Fisheries, Inc., 98
F.3d at 517.

A seaman who follows a supervisor’s urgent call to the crew for help cannot be found
contributorily negligent. Simenoffv. Hiner, 249 F.3d 883, 890-91 (9th Cir.2001).
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7.10 JONES ACT NEGLIGENCE OR UNSEAWORTHINESS—PLAINTIFF’S
COMPLIANCE WITH DEFENDANT’S REQUEST OR DIRECTIONS

A plaintiff may not be found negligent simply because the plaintiff, upon the request or
direction of the defendant, worked at a dangerous job, or in a dangerous place, or under
dangerous conditions.

Comment

Use this instruction only where the plaintiff’s compliance with an employer’s request or
direction is an issue. Under the “primary duty” doctrine, “a seaman-employee may not recover
from his employer for injuries caused by his own failure to perform a duty imposed on him by
his employment.” California Home Brands, Inc. v. Ferreira, 871 F.2d 830, 836 (9th Cir.1989).

The primary duty rule is not applicable “where a seaman is injured by a dangerous
condition that he did not create and, in the proper exercise of his employment duties, could not
have controlled or eliminated.” See Bernard v. Maersk Lines, Ltd., 22 F.3d 903, 907 (9th
Cir.1994).

A seaman who follows a supervisor’s urgent call to the crew for help cannot be found
contributorily negligent. Simenoffv. Hiner, 249 F.3d 883, 890-91 (9th Cir.2001).
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7.11 MAINTENANCE AND CURE—ELEMENTS AND BURDEN OF PROOF

On the plaintiff’s maintenance and cure claim, the plaintiff has the burden of proving
each of the following elements by a preponderance of the evidence:

1. the plaintiff was a seaman;
2. the plaintiff was injured or became ill while in the service of the vessel; and
3. the amount of maintenance and cure to which the plaintiff was entitled.

If you find the plaintiff has proved each of the elements on which [he] [she] has the
burden of proof, your verdict should be for the plaintiff. If, on the other hand, the plaintiff has
failed to prove any of these elements, your verdict should be for the defendant.

Maintenance is the reasonable cost of food, lodging, and transportation to and from a
medical facility. The plaintiff is not entitled to maintenance while hospitalized because
hospitalization includes food and lodging.

The rate of maintenance includes the cost of obtaining room and board on land. In
determining this amount you may consider the actual costs incurred by plaintiff, but shall not
award an amount in excess of that of a seaman living alone in plaintift’s locality.

Cure is the cost of medical attention, including the services of physicians and nurses as
well as the cost of hospitalization, medicines and medical apparatus.

[Where the defendant’s failure to provide [maintenance] [[and] [or]] [cure] worsens the
plaintiff’s injury, the plaintiff may recover resulting damages and expenses, including pain and
suffering, and additional medical expenses.]

The injury or illness need not be work-related so long as it occurs while in the service of
the vessel. Neither maintenance nor cure may be reduced because of any negligence on the part
of the plaintiff. [A plaintiff may not recover for maintenance [and] [or] cure where the illness or
injury results from the plaintiff’s own willful misbehavior.]

The plaintiff is entitled to receive maintenance and cure even though he was not injured
as a result of any negligence on the part of his employer or any unseaworthy condition of the
vessel. The plaintiff is entitled to recover maintenance and cure from the date of departure from
the ship to the time of maximum cure under the circumstances. Maximum cure is the point at
which no further improvement in the plaintiff’s medical condition may be reasonably expected.

There can be no double recovery for the plaintiff. If you find that the plaintiff is entitled
to an award of damages under [the Jones Act negligence claim] [under the unseaworthiness
claim], and if you include medical expenses in the damage award relating to either of these
claims, then cure cannot be awarded for the same expenses.
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Comment

See Lipscomb v. Foss Maritime Co., 83 F.3d 1106, 1108 (9th Cir.1996); Gardiner v.
Sea—Land Serv., 786 F.2d 943, 945-46 (9th Cir.), cert. denied, 479 U.S. 924 (1986); Kopczynski
v. The Jacqueline, 742 F.2d 555, 557-58 (9th Cir.1984), cert. denied, 471 U.S. 1136 (1985).

The shipowner’s duty to provide maintenance and cure arises irrespective of whether the
illness or injury is suffered in the course of the seaman’s employment, and negligence on the
seaman’s part will not relieve the shipowner of responsibility. Vella v. Ford Motor Co., 421
U.S. 1,4-5 (1975). A plaintiff may not recover for maintenance and cure where the injury or
illness results from the plaintiff’s own willful misbehavior. See Omar v. Sea—Land Serv., 813
F.2d 986, 989-90 (9th Cir.1987).

Only “medical expenses” would be duplicative of “cure.” As the Ninth Circuit has
explained, “the maintenance obligation is independent of that to compensate for lost wages and
exists without regard to the fact that lost wages may be computed on the basis of employment
ashore.” Crooks v. United States, 459 F.2d 631, 635 (9th Cir.1972); see also Colburn v. Bunge
Towing, Inc., 883 F.2d 372, 378 (5th Cir.1989) (“Maintenance is neither a substitute for wages
nor is it to be considered in lieu of seaman’s wages, in whole or in part”...“an award of
maintenance by the trial court in addition to a general damage award that includes past and

future wages is proper.”)

Failure to pay maintenance and/or cure when due renders the defendant liable for not
only the quantum of maintenance and/or cure that was not paid, but also for any resulting harm.
See Cortes v. Baltimore Insular Line, Inc. 287 U.S. 367, 371 (1932) (“If the failure to give
maintenance or cure has caused or aggravated an illness, the seaman has his right of action for
the injury thus done to him; the recovery in such circumstances including not only necessary
expenses, but also compensation for the hurt.”) The bracketed paragraph on this point should be
included only where plaintiff is making a claim for such compensation.

Punitive damages are not available where payment for maintenance and cure is

wrongfully denied. See Glynn v. Roy Al Boat Management Corp., 57 F.3d 1495 (9th Cir.1995),
cert. denied, 516 U.S. 1046 (1996).
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7.12 MAINTENANCE AND CURE—WILLFUL AND
ARBITRARY FAILURE TO PAY

The plaintiff also contends the defendant willfully and arbitrarily failed to pay
[maintenance] [and] [cure] when it was due. On this issue, the plaintiff must prove each of the
following elements by a preponderance of the evidence:

1. the plaintiff was entitled to [maintenance] [and] [cure];

2. the defendant willfully and arbitrarily failed to provide [maintenance] [and]
[cure]; and

3. the defendant’s failure to provide [maintenance] [and] [cure] resulted in injury to
the plaintiff.

If you find the plaintiff has proved each of the elements on which [he] [she] has the
burden of proof, you should answer “yes” on the verdict form where indicated; otherwise answer

13 2

no.

Comment

If the jury finds that the defendant willfully and arbitrarily failed to pay maintenance or
cure, the plaintiff will be entitled to reasonable attorneys’ fees as determined by the court. A
special interrogatory will be required. See Kopczynski v. The Jacqueline, 742 F.2d 555, 559 (9th
Cir.1984) (leaving undisturbed jury’s finding on special interrogatory that defendant’s conduct
was not “willful and arbitrary,” and holding that plaintiff therefore was not entitled to recover
attorneys’ fees.)

127



8. TAX REFUND ACTIONS

Instruction

Introductory Comment
8.1 Tax Refund Actions—Elements and Burden of Proof—Claimed Refund
8.2 Tax Refund Actions—Elements and Burden of Proof—Claimed Deductions

Introductory Comment

Taxpayers who sue for refunds are entitled to a jury trial. See 26 U.S.C. § 7422. The
situations giving rise to such suits are too diverse to provide model instructions for all cases.

Tax refund cases often have narrow fact issues and lend themselves to the use of special
verdict forms.

The model instructions offered in this section cover only a few issues specific to tax
refund cases.
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8.1 TAX REFUND ACTIONS—ELEMENTS AND BURDEN OF PROOF—CLAIMED
REFUND

[On the plaintiff’s claim,] the plaintiff has the burden of proving each of the
following elements by a preponderance of the evidence:

1. the plaintiff is entitled to a refund;
2. the amount of the refund; and
3. that the government has declined to pay the refund.

If you find that the plaintiff has proved each of the elements on which the plaintiff has
the burden of proof, your verdict should be for the plaintiff. If, on the other hand, the plaintiff
has failed to prove any of these elements, your verdict should be for the defendant.

Comment

Because IRS tax assessments are presumed to be correct, the taxpayer bears the burden of
proving the amount he or she is entitled to recover. See United States v. Janis, 428 U.S. 433,
440 (1976). The burden is by a preponderance of the evidence. See North Dakota State
University v. United States, 255 F.3d 599, 603 (8th Cir.2001). After the taxpayer produces
“credible evidence with respect to any factual issue relevant to ascertaining the liability of the
taxpayer. . .” the burden of proof shifts to the government on that issue, so long as the
requirements of § 7491(a)(2) are met. See 26 U.S.C. § 7491 (Those requirements include
substantiation of the item, maintenance of books and records, cooperation in providing
information and, in the case of a partnership, corporation or trust, a net worth of no more than $7
million.) According to the legislative history, “credible evidence” is “the quality of evidence
which, after critical analysis, the court would find sufficient upon which to base a decisi